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GUARANTIES AND THE STATUTE OF FRAUDS IN 
WISCONSIN 





American legislation on the subject of guaranties has had its 
basis in the fourth section of the Statute of 29 Charles II, C. 3. 
The state legislatures have departed somewhat in form from 
that memorable section, but have had as their objective the 
same purpose that parliament had. Wisconsin made a depar- 
ture in two regards, the importance of which will be shown 
later." Where the English Statute provides that no action shall 
be brought unless the agreement is in writing, the Wisconsin 
Statute declares the agreement to be void.** The English Sta- 
tute did not require the consideration to be expressed in the 
promise as does the Wisconsin Statute. 

If such legislation had as its object the prevention of fraud 
and perjury, we may well, indeed, question whether that pur- 
pose was ever attained, unless we presuppose that in the vast 
amount of ligitation that has occurred witnesses have told the 
truth. Few statutes have been the source of more ligitation and 
few fields of law show such bewildering and conflicting deci- 
sions as that relating to guaranties.’ 

The aim of this article is to review the decisions of this state 
alone, with an occasional reference to the decisions of other 
jurisdictions, with a view of presenting the state of the law as 





1 The law relating to guaranties will be found in Chapter 105, Sect. 2307, of the 
present statutes. There heve been no important changes in this branch of legislation 
since the first statute relati..g to guarantees was passed. 

1® See note 13. 

:**This provision (speaking about the guaranty section) comes to us from the original 
statute of frauds, 29 Ch. II, of which it has been said by an enthusiast that every line 
was worth a subsidy, and by a cynic that every line has cost a subsidy to interpret. 
The latter statement has been gaining force as the ingenuity of greed has, through cen- 
turies, been strained to escape the apparently plain provisions, until its application is 
now surrounded by such a cloud of decisions as to defy exhaustive examination.” 
Dodge, J.,in McCord v. Edward Hines Co., 124 Wis. 509, p. 511-512, 102 N. W. 334. 
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it is in Wisconsin today and finally with the view of showing 
what the law should be upon principle even at the expense of 
critising unfavorably, seemingly well considered cases. 

In discussing the Statute of Frauds in its relation to guaran- 
ties the question of what oral promises to answer for others’ 
defaults can be enforced should precede the discussion of the 
requirements of writing, since the latter question can never 
arise unless the promise in its oral form is ineffectual in creat- 
ing an obligation. But still more fundamental in the problem 
is the plain question of consideration and this should first be 
solved. 

The law of suretyship and of guaranty, which is a phase of 
the law of suretyship, is a part of the law of contracts and it is need- 
less to talk about the Statute of Frauds unless a contract exists 
between the creditor and the surety.® It is, indeed, surprising 
that courts and lawyers have overlooked this many times; but 
it is not unnatural when one is called upon to defend one who 
has undertaken to answer for another’s default to think of the 
Statute of Frauds alone as a defense, and this because we are 
likely to associate such a defense with our problem for the very 
reason that in our study the two have been inseparately con- 
nected or perhaps because the human mind instinctively and na- 
turaliy centers on the difficult. It is very clear that problems 
of consideration are more likely to arise in the suretyship trian- 
gle than in any other sphere of business activity. A few of the 
problems will be presented. 

Suppose C has already undertaken to deliver goods to P but 
refuses to perform unless S promises to answer for P’s default 
whereupon C promises to S to deliver the goods to P. Or sup- 
pose that in that case C has not refused to perform but simply 
gets S to answer for P’s default in exchange for C’s promise to 
deliver to P as he, C, has already undertaken. In neither case 
is S bound unless C’s promise to do what he has already under- 
taken to do can be a consideration for S’s promise. This prob- 
lem has never been raised in Wisconsin but the prevailing Am- 
erican view is to the effect that such a promise by S is without 
consideration.* Suppose that S promises to pay upon P’s default 
if C delivers the goods which he has already bound himself to 
deliver to P. In the last case the question is whether perform- 





+ In this article C. P. & S. will be used to represent the supposed or actual creditor, 
principal and surety respectively. 

4 Williston on Contracts, VI, 4131. 
In England S’s promise would be binding. 
Scotson v. Pegg, 6 H. & N. 295. 
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ance by C of what he bound to P to perform is valid considera- 
tion for S’s promise. Wisconsin has held that the performance 
of what one is already bound to perform is not a consideration for 
the promise of a third person.’ If this is the law in the State it is 
logically impossible to hold that the undertaking between C and S 
in its bilateral form is binding. Upon principle the writer believes 
that S should be held in both instances for C was never bound to 
perform for S and there is no reason why he could bind himself to 
S just as well as he might by doing some act except the offers of 
two people. But even if we assume that such contracts are bind- 
ing in either their bilateral or unilateral form it must be remembered 
that the creditor must substantially perform his promise before he 
can recover from either the principal or the surety for the condition 
precedent for the recovery on a bilateral contract is substantial per- 
formance. This defense the surety has, not because the principal 
has it, but because it is a defense of his own and the surety should 
never be allowed to plead defenses which his principal has. So also 
will the surety have as a defense failure of consideration. It must be 
remembered that in the event S’s offer is one for a unilateral contract 
as it may well often be it must be accepted exactly or else 
S will not be bound at all and not because there has been no con- 
sideration, or a failure of consideration, or material breach, but be- 
cause there never was a contract. Thus if S offers to answer for P’s 
default if C sells P one hundred barrels of flour or loans P one 
hundred dollars S will never be liable if C sells ninety-nine barrels 
or loans ninety-nine dollars. 

It is startling, indeed, to find these problems almost absent in the 
vast number of suretyship cases that have arisen; for it is incon- 
ceivable that these problems have not been present in this three cor- 
nered relationship. Still they may never have been raised for rea- 
sons already suggested and possibly was not the duty of the courts 
in dispensing justice to decide a case on issues other than those raised 
by the parties to the litigation. 

In a number of Wisconsin cases*® the court went into extended and 





§ Davenport v. First Congregational Society, 33 Wis. 387; Contra Shadwell v. Shadwell, 
30 L. J. C. P. (N.S.) 145. 

* See 20 Columbia Law Review 716, where Prof. W. W. Cook, in reviewing Williston’s 
Contracts, expresses these views. 

7 Sawyer v. Chambers, 43 Barbour, 622. 

8 Reynolds v. Carpenter, 3 D. 34; Emerick v. Sanders, 1 Wis. 77; McDonell v. Dodge, 
10 Wis. 106; Clapp v. Webb, 52 Wis. 638, 9 N. W. 796; Willard v. Bosshard, 68 Wis. 454, 
32 N. W. 538; Fisher v. Lutz, 146 Wis. 664, 132 N. W. 592. 

In Roundy, Richman and Dexter Co. v. Baldwin, 161 Wis. 343 N. W. the court al- 
lowed the creditor to recover upon a promise which as far as the report shows was 
without consideration. The court cited beneficiary cases to support the opinion while 
portions of the opinion indicate that the creditor was suing and was allowed to recover as 
a promisee and not as a beneficiary. 








196 WISCONSIN LAW REVIEW 


very learned discussions on the Statute of Frauds when it seems 
clear that the defendant never received any consideration for his 
promise as far as can be ascertained from the reports. One would 
think in reading the cases that such a defense was not available to 
one answering for another’s default. In Hooker v. Russell? the 
court seems to have fallen into a serious error. C was employed by 
the village of P to prosecute violators of its liquor laws. X, a 
taxpayer secured an injunction against P restraining the village 
from paying C for any services that he rendered or might render. 
After this injunction S, a public spirited citizen, promised to pay 
C for his services in enforcing the laws of the village in the event that 
he could not collect from the latter. C contended that S’s promise 
could not be within the Statute of Frauds since the equity suit was 
a determination of the non-liability of the village on its supposed con- 
tract with C. The supreme court, however, admitting that such was 
the determination in the equity suit, proceeded to ignore this fact for 
the reason that the same parties were not before the court in the two 
suits and decided the case upon the wild presumption that the contract 
between C and P was valid and binding. This assumption of course 
raised a difficult problem of consideration which the court passed 
unnoticed for if there was a valid contract between C and P it would 
seem to follow under Wisconsin law’® that C gave no considera- 
tion for S’s promise, and S’s freedom from liability was due to this 
fact rather than that the promise was not in writing. Upon other 
grounds which will be pointed out later the case is equally erroneous. 
In Lessel v. Zillmer™ P, a mortgagor, had given three mortgages 
upon his property to X, Y, and C, respectively. The first two mort- 
gages aggregated $20,000 and the third and that of C was for $4,000. 
S purchased the stock of goods subject to the mortgages and agreed 
to pay the first two mortgagees $18,000 and agreed to pay the plaintiff 
C, the amount of her mortgage out of the profits above purchase 
price of $18,000. In an accounting suit by C against S the court, 
when the objection was raised that S had received no consideration, 
said “no consideration for a promise to pay the purchase price can 
be more complete than the receipt of the property purchased. The 
situation is not changed by speculation as to whether defendant 
might have obtained this stock of goods without making the promise 
to plaintiff or without her consent, for he did not do so.”"* This rea- 
soning to say the least is bewildering for if the plaintiff could not 
have prevented the sale by the other mortgagees, then in consenting 





*67 Wis. 257, 30 N. W. 358. 

10 See footnote 5. 

1 105 Wis. 334, 81 N. W. 403. 

122105 Wis. 334, at page 337, by Dodge, J. 
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to that sale, she surrendered nothing unless we make the rash as- 
sumption that all the defendant wanted was the moral but not the 
legal support in his venture. It is futile to inquire what C might 
or might not have done otherwise, for nothing can be a consideration 
except that which was asked for. If the case is to be sustained, it 
is to be sustained on theories other than those which the court had in 
mind. First, it might be sustained upon the theory which is some- 
what novel, but not fallacious because it is novel, that a considera- 
tion moving from a third person to the defendant will sustain the 
latter’s promise. It would seem, however, that this theory would not 
apply here since the first two mortgagees did not request the defend- 
ant to make this promise. The second theory to sustain recovery, is 
that of a voluntary assumption of trust by S to hold out of the pro- 
ceeds of the property $4,000 for C. But of course there was no res 
and hence no trust when the defendant took the property and the 
trust theory can only be sustained upon the assumption that S when 
he acquired the proceeds still intended to create a trust which might 
be shown by a previous gratuitous expression to create one. Clear 
it is the court is wrong. 

Having now briefly passed over the problems of consideration, 
the emphasis upon which it is hoped is not beside the mark, the 
next and the more difficult problem is that of determining what other- 
wise valid contractual obligations fall within the pale of the Statute 
of Frauds because they are oral. 

Not all promises to answer for others’ debts, defaults or miscar- 
riages are within the Statute of Frauds. This is true whether those 
promises are so either in form or in substance; but it is only some of 
them which fall within its purview and it is our purpose here to study 
the exceptions to the broad rule that holds that promises to answer 
for the debt, default, or miscarriage of another must be in writing. It 
may well be that the approach is a back-handed one for it may be 
true that the exceptions form the rule. We may content ourselves 
with the accepted notion as we do in the study of evidence when we 
are told that hearsay evidence is inadmissible and confine our studies 
to the exceptions. There are certain well defined exceptions in both 
fields of law, which, whether rightly or wrongly, are so firmly es- 
tablished in our law that they will not now be questioned. 

As far as the Statute of Frauds is concerned it is immaterial whe- 
ther the obligation between C and P already exists, arises subsequently 
to or rises contemporaneously with the undertaking with S; but it is 
equally clear that S’s promise can never be within the Statute of 
Frauds unless that there is an obligation at some time between C and 
P. Equally clear is it that it is immaterial whether the obligation be- 
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tween C and P will give rise to an action for a tort or breach of con- 
tract. P’s obligation may rest in a right in rem or right in personam 
which C has and P’s breach of that right may result in giving C a 
right for breach of contract expressed in words, implied in fact or 
in law or P may be liable in tort. Equally immaterial is it that the 
obligation between C and P is avoidable because of infancy,’ fraud, 
or because the Statute of Limitations has run, or because of any de- 
fense which P may waive. 

When, however, we find that there is no obligation of any kind 
between C and P for any reason, S’s promise though in terms it 
may purport to answer for P’s default cannot be within the Statute 
of Frauds for there is no obligation to which S’s undertaking can 
be collateral. So it seems that if the undertaking between P and C 
were one which itself fell within the Wisconsin Statute of Frauds 
the undertaking of S to answer for P could not be within the Statute 
since by its very terms the Statute declares all those agreements falling 
within it void.** This is one difference which a change in the word- 
ing of the English Statute would seem to produce. 

One of the commonest class of cases is that in which C extends 
credit to S alone and in that event the promise of S can never be 
within the Statute of Frauds, even though he may be a surety and 
can get indemnity from P.’* It is not surprising to find courts re- 
sorting to this rule of thumb in their possible anxiety to cut down 
the operation of the Statute of Frauds, and it seems quite unjustly so. 
Wisconsin courts have not been free from error, and from the very 
first case to the very last where this question has been involved the 
decisions seem very doubtful and above all it is clear that the court 
has labored under misconceptions. A few cases will be discussed 
to illustrate this. In Champion v. Doty C sued S for the price of 
goods delivered from C to P. C charged the goods to P on his 
books and the trial court instructed the jury that the charges made 
in C’s books were conclusive as to whom credit was given. The Su- 
preme Court held that this was error, that such entries were evidence 
but not conclusive evidence. The trial court and the Supreme Court 
approached the question as one in which the determining factor was 
the conduct of C. In Murphy v. Gates C sued S who agreed to pay 
him for services in litigation in which C was already engaged for 





1” Fisher v. Lutz, 146 Wis. 664, 132 N. W. 592. 

13 See Note 1. 

4 Hall v. Wood, 3 D. 308; Champion v. Doty, 31 Wis. 190; West v. O’ Hara, 55 Wis. 
645, 13 N. W. 894; Weisel v. Spense, 59 Wis. 301, 18 N. W. 165; Hopkins v. Stefan, 77 
Wis. 45, 45 N. W. 676; Murphey v. Gates, 81 Wis. 370, 51 N. W. 573; Malone v. Knicker- 
bocker Ice Co., 88 Wis. 542, 60 N. W. 711; James v. Carson, 94 Wis. 632, 69 N. W. 1004. 
But see Hooker v. Russell, 67 Wis. 257, 30 N. W. 358. 
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P. Here again the court asked whom did C charge in his books with 
the view of showing that there was no principal obligation. In 
James v. Carson C sued S for attorney’s fees promised by S to C in 
defending P on the charge of murder. The court in its dictum says 
that the undertaking of S was not collateral to any previous contract. 
The record in the case shows, however, that C was employed in the 
case by P before S promised to pay C and the court does not deny 
that C was employed in the case but says that no substantial work 
had been done by C.*® In Malone v. Knickerbocker Ice Co. C was a 
physician who had been taking care of P for sometime when S pro- 
mised to pay C for his services. The court on appeal held that C 
could recover for services rendered after S’s promise if it should ap- 
pear that the services were rendered on the defendant’s credit. 


No one can say that these cases are all wrongly decided 
but it may fairly be said that they fail to present the problem 
as it should be presented. The courts in Wisconsin have approached 
this group of cases from the standpoint of C and seem to put it with- 
in the power of C to take the promise of S out of the Statute or put 
it within the Statute of Frauds. Such a rule would be a good work- 
ing rule to defeat the Statute if business men knew the law and 
Wisconsin law would be in their favor. C could deliberate upon 
the financial responsibility of P and S and manufacture his evidence 
to effectuate his business expectations. The truth is that no one 
should be allowed at his whim and fancy to control in any way 
the liability of another under the Statute of Frauds. The problem 
after all is a very simple one of plain contract law and the only prob- 
lem is that of construing S’s offer or of construing the contract be- 
tween C and S in the light of all the evidence. We may illustrate 
the problem by three cases. 

(1) S says to C “sell goods to P and I will pay you.” 

(2) S says to C “deliver goods to P and I will pay you.” 

(3) S says to C “give goods to P and I will pa yyou.” We will 
further suppose that these words were spoken in the normal ordinary 
course of dealings between business men in a case where P was about 
to get goods from C. In all three cases the offers of S are offers 
looking to a unilateral contract. In the first case it is plain that C 
would never have accepted S’s offer unless he made a sale not a gift 
to P. In the second case the result could hardly be different and 
even in the third though S used words of gift it would seem clear 
that the word “give” should be construed in a way that would ef- 
fectuate the intentions of the parties as objectively determined. In 





16 James v. Carson, 94 Wis. 632 at page 641, 69 N. W. 1004. 
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any of these cases if C actually gave the goods to P he would never 
have accepted S’s offer and S would never be bound. We may vary 
these three cases by making the offer of S an offer looking to a 
bilateral contract, a case of promise for promise. Here again if C 
gave the goods to P as a gift he would never have performed his 
promise and S would never be liable. 

The first problem is that of ascertaining the intention of the offeror 
in the light of all the surrounding circumstances. It is immaterial 
what the secret intention of the offeror was for it must be gathered 
objectively in the light of objective signs, which according to the 
laws of psychology are the only indications by which the intentions 
may be ascertained. The question then is what meaning a reasonable 
man in the offeror’s position would fairly suppose other reasonable 
men in the offeree’s position would give to the offer. Objectively 
considered then the offer must mean the same thing to both the 
offeror and offeree and there can be no discrepancy in the meaning. 
The law does not regard as material the meaning which either the 
offeror or the offeree intend to give to an offer. There must be a 
meeting of the minds as ascertained by an objective standard or there 
is no contract unilateral or bilateral. The cases will, indeed, be very 
rare where there is no principal obligation between C and P for it will 
have to be a case in which the intention to make a gift to P may fairly 
be gathered from words and conduct of the parties according to the 
rule already laid down. It must appear that C would not accept P's 
credit or S wanted to make a present to P according to objective 
standards and not secret intentions.’® 

If it should appear that the intentions of the parties were that P 
should have a present as far as P was concerned and there appeared 
entries in C’s books charging P, these entries would be admissions 
against C and tend to show that he never accepted S’s offer or never 
performed his promise as the case may be. If the intentions were to 
have a sale between P and C then entries in C’s books charging P 
must be introduced on some other principle of evidence and will 
tend to show acceptance of S’s offer or performance by C of his own 
promise. In either event the declarations are self severing and 
must fall within some exception to the hearsay rule. It may fairly 
be said that most of the Wisconsin cases holding that there is no 
principal obligation will not justify the conclusion as tested by the 





18 The question of ascertaining the intention of parties is one of fact always for the 
jury where there is cause for reasonable doubt. 

Williston, Law of Contracts, 1, 888-889; 4 Harvard Law Review, Langdell Lecture 
notes, p. 290; Lakeman v. Mounistephen, L. R. 7 Eng. & Irish, App. 17; Lush v. Throop, 
189 Ill. 127; Fairbanks v. Barker, 115 Me. 11; Downs v. Perkins, 207 Mass. 409; Chese- 
brough v. Perkins, 61 N. J. L. 628. 
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rules here set forth for ascertaining intentions. The theory of the 
cases is seemingly radically wrong in giving C power to defeat the 
Statute of Frauds, although this power may be justified as a mode 
of judicial legislation if the court feels the Statute an unwise one. 

In Hooker v. Russel,?® the facts of which have already been stated 
the court seemed to switch to another extreme equally absurd. In 
that case, although X had enjoined the town of P from paying C 
upon the ground that the contract was ultra vires, and although the 
Supreme Court admitted this in the suit by C against S they proceed- 
ed to dispose of the case before it upon the assumption that the 
contract between C and P was valid and binding for the reason that 
the litigation between X and P ~puld not be binding upon C and S. 
It is true of course, that the judgment in the suit by X against P 
could not be res adjudicata in any case between C and S. It would 
at least be true that a determination in that case of the invalidity 
of the bargain would afford a rational basis for an assumption that 
such bargain was invalid rather than a basis for an assumption which 
the court did make namely that it was valid. But it was error to 
make any assumption. The assumption that the contract was bind- 
ing between P and C caused the court to be wrong on the Wisconsin 
doctrine of consideration and on that same assumption it defeated 
C by holding S’s promise within the Statute of Frauds.’* This is a 
case where two wrongs make a right. The court should have de- 
cided that the validity of the obligation between C and P for such a 
determination was necessary to decide the question of the validity of 
S’s promise. 

In this case it seemed the court strove to invalidate S’s promise 
under the statute by assuming the existence of a principle obliga- 
tion. In this the court’s efforts were diametrically opposed to those 
in the other cases just reviewed where the court strove to work out 
a theory for the non-existence of a principal obligation in order to 
hold S and defeat the Statute. To require the court to inquire into 
the existence of a principal obligation does not involve the court 
into difficulties new or novel. The difficulty here is like that which 
a court would have to pass upon if S promised C a sum of money if 
C would give up some claim or supposed claim against P. In a suit 
by C against S where absence of consideration was a defense the 
court would have to inquire into the relationship between C and P. 

A second group of cases is to be found in those where in considera- 
tion of a release of P, S promises to pay P’s debt. If in this case 





1667 Wis. 257, 30 N. W. 358. 
17 In a suit by Hooker against the village he was allowed to recover. Hooker v. The 
Village of Brandon, 75 Wis. 8, 43 N. W. 741. 
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P is discharged, as he would be in beneficiary jurisdictions, even 
though he was not a party to the contract, the promise of S could 
not be within the Statute of Frauds for S’s promise cannot be one to 
answer for another’s default because P can never default. It is im- 
material that S’s promise is in terms to pay P’s debt or even whether 
it is made conditional upon P’s default. It is also true of course that 
where there is a novation, a three cornered contract, in which there is 
a substitution of a new debtor the promise of the latter can never be 
within the Statute of Frauds.** It is equally true where there is a 
substitution of a new creditor. So also is it clear that the statute 
cannot apply where there is a substitution of both a new creditor anda 
new debtor. Thus where S was indebted to P and P was indebted to 
C all the parties agreed that S should pay C. Here C secured a new 
debtor and S a new creditor, but S was paying his own debt and 
there was not even a collateral obligation between C and P.*® 

A third group of cases where S’s promise is not within the Statute 
of Frauds is where his promise is made to P to pay his debt to C. 
Nearly a century ago it was held that the statute was not intended 
to apply to a case where the promise was to the debtor.*® This has 
never been questioned. Every beneficiary case may be disposed of 
upon this ground as courts in other jurisdictions have held.** Yet in 
Wisconsin this reasoning has never been used in the large group of 
cases in which this principle is strictly applicable. The Wisconsin 
Court has labored at length upon other and often less satisfactory 
reasoning. Indeed, in the recent case of Zachow Co. v. Grignon*”* the 
debtor P was suing S on the promise S made to pay P’s debt to C for 
valuable consideration. The court at some length discusses the 
liability of S under the Statute of Frauds and concludes that the 
beneficial nature of the consideration S received took the case out of 
tae operation of the statute. There might be some justification for 
discussing other theories where the beneficiary is suing S but there 
cin be none where the promisee and debtor is suing S. In the latter 
kind of a case we might feel inclined to ask the court “why labor so?” 

A fourth group of cases which can never fall within the opera- 
tion of the statute is that group where S and P enter into a joint, sev- 
eral, or joint and seyeral contract.** There is but one contract here 
int all cases and the obligations of that contract are one and the same 





18 See Williard v. Bosshard, 68 Wis. 454, 32 N. W. 538; Rietzloff v. Glover, 91 Wis. 65 
61N. W. 298; W. C. Zachow Company v. Grignon, 172 Wis. 449.N. W. 

19 Cotterill v. Stevens, 10 Wis. 422; Cook v. Barrett, 15 Wis. 596. 

2° Eastwood v. Kenyon, 11 A. & E. 438. 

21 See Lawrence v. Fox, 20 N. Y. 268; Reynolds v. Lawton, 62 Hun. (N. Y.) 596; 
Spadone v. Reed, 7 Bush(Ky.) 455. 
22172 Wis. 499. N. W. 
% Gibbs v. Blanchard, 15 Mich. 292; National Bank v. State Bank, 93 Ia. 650. 
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in scope and character. It is impossible to construe that contract as 
one to pay on P’s default for this would be making P promise to pay 
on his own default. No such construction can ever be sensibly 
given to the undertaking and since no promise can be within the 
statute which is not conditioned upon P’s default, the above contracts 
can never be invalid. It is not to be understood, however, that joint, 
or joint and several, or several contracts can never fall within the sta- 
tute for there is obviously no reason why when two or more sureties 
make such contracts their obligation may not be within its operation.?*4 
The cases which are illustrative of the principle that lies behind this 
group are not so numerous in reality, but we can conceive of many 
for the purposes of illustrating the rule that no promise of S is 
within the statute unless it is conditioned upon P’s default or mis- 
carriage. So if performance by S is to precede performance by P the 
promise of S can never be within the statute. Thus if S promises C 
to discount bills drawn by C upon P which bills are payable in one 
month’s time and S is to discount them as soon as they are presented 
the oral promise of S is binding.** There is no need of multiplying 
hypothetically the cases which might be imagined to illustrate the 
principle. 

There is one case in this state which might be thought to illustrate 
the principle that if P and S are joint obligors the undertaking 
of S is not void. In Jansen v. Kuenzie*® P made a note December 
30, 1900 payable in one year. The note was not paid in 1905 when 
C the payee pressed P for payment and threatened suit unless P 
would get another to sign the note. P secured the signature of S 
as a maker and C agreed to extend time on the note for one year 
which he did and then sued on the note. S defended on the ground 
that his promise was within the Statute of Frauds. The court held 
that C could recover against S on the note as he was a co-maker 
with P. The courts said that the note since it contained the words, 
“for value received,” sufficiently complied with the Statute of Frauds 
under the repeated decisions of this court. The doctrine of the case 
is radically wrong in two regards: (1) Because the court assumes 
that S’s undertaking was expressed on the note for the court per- 
mitted recovery on the note. In the very nature of things S could 
not promise in 1905 to pay a note of 1901 and this because there could 
be no such promise because S never intended to make such a promise. 
(2) If S was bound as a co-maker on the note, it was unnecessary 
even that the note express any consideration for no unconditional 





28 Parry v. Spikes, 49 Wis. 384, 5 N. W. 845, so holds. 
% Mallet v. Bateman, 1 C. P. 163, seems to have been wrongly decided. 
% 145 Wis. 473, 130 N. W. 450. 











WISCONSIN LAW REVIEW 





204 


promise need ever express the consideration under the statute.?*4 
The case cannot possibly be sustained upon the reasoning of the 
court. The action should have been brought and recovery sustained, 
if at all, upon the theory that P and S jointly undertook to pay the 
amount of the note at the end of the extension period.*® 

We come now to the fifth and last group of cases, the largest of 
them all, where by also a rule of thumb we can dispose of the de- 
fense of the Statute of Frauds. The single principle behind this 
group which enables us to dispose of it so easily is that there can be 
no guaranty and what is more no suretyship without indemnity. If 
there are not two people one of whom alone must bear the burdens of 
an undertaking there is no relationship of principle and surety and 
it must follow as a corollary that there can be no guaranty, which em- 
braces only those suretyship agreements where the promise of S 
is conditional. If we ever find that when S pays he cannot 
get indemnity of P we conclude that he is a principle and is paying 
his own debt and it is immaterial that performance by him will 
discharge P, or that performance by P will discharge him, for such 
is not the test of a suretyship relation, for there are many situations in 
our law where the same person cannot recover twice for the same 
wrong and this because the law does not aim to compensate doubly. 
It cannot be borne too strongly in mind, at least by those who are un- 
familiar with the subject, that the test of suretyship is indemnity. 
Suretyship in its broadest sense, it is believed, has this sole legal 
quality. There may be indemnity where there is no suretyship, as 
in insurance, which deals very largely in all its forms with indemnity. 
But there can be no suretyship without indemnity. We may have 
suretyship where there are no parallel obligations running to C as for 
instance where P and S are bound by the same contract, or if we 
say that in those cases there are parallel obligations, we can take a 
case where it is agreed between all the parties that C shall have the 
sole obligation of S and where S shall have indemnity against P. 
Suretyship, in its strict sense denotes those unconditional or so 
called original undertakings in contrast to suretyship in its broadest 
sense which embraces the law of guarantees or conditional under- 
taking that are rendered ineffectual in their oral form by the statute. 
We have suretyship where the promise is to the debtor and not to 





28® See Houghton v. Ely, 26 Wis. 181; Drovers Deposit National Bank v. Tichenor, 156 
Wis. 257, 145 N. W. 815. 

26 See James v. Carson, 94 Wis. 632, 69 N. W. 1004, a case which has already been dis- 
cussed for a situation where P and S were said to be jointly bound as co-principals. Al- 
though as indicated above, it seems likely that they were jointly bound as sureties 
and if this be true the decisions are very doubtful, in view of the fact that the rules 
applicable to joint undertakings of sureties should be no different than those ap- 
plied solitary to undertakings. 
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the creditor and where if the creditor recovers, he recovers as a true 
beneficiary and not as a supposed beneficiary of the Lawrence v. 
Fox type. Thus if P promises to indemnify S if S will promise to 
P to pay P’s debt to C and S promises, he is a surety though the 
Statute of Frauds for reasons already stated has no application.?* 

The commonest cases of the fifth group are, first, those in which 
P and S are partners and P upon retiring from the partnership sells 
all the assets to S for a price below their value by the amount of 
partnership liabilities which S assumes; second, those in which P 
is a mortgagor who sells the property mortgaged to S for a price 
reckoned by deducting from the value of the property the amount 
of mortgage and those cases in which P transfers property to S 
who in consideration of such transfer agrees to pay P’s debts; third 
those in which S takes over property of P upon trust and agrees to 
pay C from the proceeds of that property. These cases will be taken 
up in order. 

In the partnership cases P is usually the promisee who of course 
gives consideration and C is the beneficiary. Upon a principle here- 
tofore expounded S’s promise can never be within the Statute of 
Frauds. But aside from this the promise of S is to pay his own debt 
to C and thereby discharge himself by payment in this particular 
way. Viewed in this aspect it is a promise to pay his debt, as a debt 
which he owes to P by virtue of the sale of assets by P to him. We 
can, however, go one step further in our logic and say that aside 
from the transfer of assets, S is promising to pay his own debt, for, 
as a partner, he was jointly bound to pay C.2* Viewed in this as- 
pect S is liable even though he received no assets from P in the 
event that his promise was made to C for a promise to pay an ante- 
cedent debt is binding*® In the event that S’s promise was made 
to P and P gave no consideration, it would seem that C could not re- 
cover so that C is worse off as a beneficiary than as a promisee. But 
if P gave any consideration C could recover as a beneficiary. This 
view is here emphasized to show that, even though S is not indebted to 
P, his promise is one to pay his own debt.*° In Robbins v. Lincoln, 
C did some work for both S and P a partnership and for S indivi- 
dually. P withdrew from the partnership and sold the assets to S 
for the sum measured by the value of his share minus the partnership 
liabilities which S agreed to assume. C had been paid certain sums 
by S which it seems were more than sufficient to extinguish the part- 
nership claims but which were not sufficient to satisfy both of his 





27 See 23 Harvard Law Review, p. 136 at p. 137, for rule that indemnity is essential. 
28 See Browne, Statute of Frauds, 5th Ed. p. 204-205. 

29 Slades Case, 4 Coke, 92 (b). 
30 Robbins v. Lincoln, 12 Wis. 1. 
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claims. Later S and C had an account made and S promised to pay 
him the sum found to be due. The trial court allowed C to recover 
from S even though S’s promise was to pay the partnership in- 
debtedness. This the Supreme Court said was not technically cor- 
rect, but refused to reverse the case since S in paying C did not speci- 
fy which account the payment should be applied to, and it was for C to 
apply them to either upon equitable grounds. Upon this equitable 
application of payments the debt of the partnership was extinguished 
and that of S as an individual remained so that his promise was one 
to pay his own debt. Of course there was no need of resorting to 
this seemingly salutory doctrine for (1) C could at all events recover 
as a beneficiary, and (2) the promise which S later made was a 
promise to pay his own debt even though it was also the joint 
debt of the partnership of which he was a member. 

Having now disposed of the partnership cases those cases in- 
volving the transfer of property by P to S where S as a part of 
the purchase price agrees to pay C the debt of P will then be taken 
up. These cases fall into two classes: (1) that in which C has a 
lien upon the property though his passes into the hands of C, and 
(2) that in which C has no lien at all. Illustrative of the first class 
are the mortgage cases. Illustrative of the second are those in which 
P simply sells out his goods to S who agrees to pay the price or a 
part of the price to C. In these two classes of cases as in the partner- 
ship cases C is a beneficiary and therefore the Statute has no appli- 
cation. The beneficiary element is common to them all. The mort- 
gage cases differ from the partnership cases in this, however, that 
S never was under any previous obligation of any kind to C as in the 
partnership cases. But in the mortgage cases the lien which at- 
taches to the property remains and while C is not a creditor of S’s, C 
has a power to subject S’s property to the payment of P’s debt. In- 
stead of the right-duty relation we have a power-liability relation be- 
tween C and S for the latter is always subject to have his property 
interest affected by foreclosure. The cases where C sells property 
to S who agrees to pay the purchase price to C differ from both the 
mortgage cases and the partnership cases in this important regard, 
i. e. there is no legal relation between C and S other than that 
created by S’s promise. S is not personally liable to C nor is his 
property except by virtue of his promise made upon the acquisition 
of his property.** In all these groups of cases S can of course never 





31 For cases where S assumed the mortgage debt and where C was rightly permitted 
to recover see Hoile v. Bailey, 58 Wis. 434, 17 N. W. 322; Morgan v. South Milwaukee 
Lake View Co., 97 Wis. 275, 72 N. W. 872. 

For cases where S agreed to pay the purchase price of the property to C see Green v. 
Hadfield, 89 Wis. 138, 61 N. W. 310; Martin v. Davis, 80 Wis. 376; 50 N. W.171;J.& 
H. Clasgens Co. v. Silber, 93 Wis. 579, 67 N. W. 1122- Roundy, Peckham & Dezxter Co. 
v. Baldwin, 161 Wis. 342. N.W. 

See criticism of the last case, note 8. 
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secure indemnity from P for in all these cases P himself becomes 
a surety and can indemnify himself from S in the event he has to pay. 
Strange as it may seem the law is well settled that P can change the 
character of his legal obligation even as regards C for if after C has 
notice of the transaction between S and P he is bound to treat P as 
surety while before the transaction P was a principal. 

The cases in which S takes property upon trust and agrees to pay 
C out of the proceeds of that property are not uncommon. In them 
of course there is no sale of the property by P to S. There is of 
course a contract between P and S that the latter will apply to 
the proceeds of the sale of the goods to the payment of P’s debts. 
The creditors are the cestuis of the trust. P is himself of course a 
cestui of a resulting trust of proceeds in excess of what are necessary 
to meet the claims of the creditors. These cases would be very easy 
to dispose of if the creditors would only wait until the property was 
converted into cash, but it seems that the creditors get impatient, and 
very humanly so, and begin to press S whereupon S makes a prumise 
to pay personally one or more of them. This fact introduces grave 
difficulties into the cases. If the creditors waited until tie proceeds 
arrived and then sued the Statute of Frauds could have no applica- 
tion for there would be no express promise to them. Or even if the 
creditors sued on a promise made by S after the proceeds had been 
realized the promise would be one to pay S’s own debt, by virtue of 
the trust and such promise would be binding as a promise to pay an 
antecedent debt. 

In Emerick v. Sanders** P was indebted to C and transferred his 
property to S upon trust to sell and pay C. S, after receiving the 
property agreed to pay the debt to C, but such promise was made 
before the sale of the property. The lower court instructed the jury 
that such promise was valid under the Statute of Frauds. The Su- 
preme Court held this to be error. The case, it is submitted, could 
be disposed of upon the simple ground that there was no consideration 
for the promise as has been already suggested.** The court proceeded 
at length to discuss the Statute of Frauds and proceeded to review 
American and English authority and after drawing erroneous con- 
clusions decided that the promise of S must always be within the 
Statute of Frauds so long as_ the liability between C and P re- 
mains.** At the very end of the opinion, the court, after criticizing 
the doctrine of Chancellor Kent in the now famous case of Leonard 
v. Vredenburgh,* hedged from its original stand, and seemed tu ac- 





21 Wis. 77. 

#3 See footnote 84. 

% See pp. 100-101. 

3% See 8 John. (N. Y.) 29. 
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quiesce in the doctrine of that case. The result of the whole case is 
that the court made its own opinion quite as unintelligible and con- 
fusing as the law of England seemed to the court. The authorities 
nowhere before or since Emerick v. Sanders support the view that 
every promise by S must be in writing if the obligation between C 
and P remains. 

The case of Young v. French** is a most interesting one. P who 
was in the saw mill business was indebted to C among others. P 
turned over all his property upon trust to S who for consideration in 
the form of commissions agreed to operate the mill and out of the 
proceeds agreed to pay the creditors. C who had a right to a statutory 
lien was about to enforce the same when S agreed to pay him his 
claim if he would not enforce the same. C desisted and then sued 
S upon his oral promise. The court held S liable because of the bene- 
ficial consideration C had given S for S was interested in the milling 
enterprise to the extent of his commissions.** This case is almost 
identical with a New York case** in its facts and counsel for the 
plaintiff in that case pressed Young v. French upon the court. In 
Belknap v. Bender P owned a mill and was in debt. He transferred 
it to S upon trust to pay P’s debts out of the proceeds. S, as in the 
Young case, was to receive a commission for his labors. C, a laborer 
who w’s owed about $1,000 by P, was about to stop work when S 
promised to pay him if he would continue as he had been doing. The 
promise by S was made before he had realized any funds from the 
milling operations. C sued S upon his oral promise and S de- 
fended upon two grounds: (1) absence of consideration, and (2) 
Statute of Frauds. The court in speaking through the able Earl, J. 
held that C gave no consideration for S’s promise since his continuing 
work at the same rate of pay he had been receiving from P was no 
consideration.*® Upon the consideration point the court relied upon 
an earlier New York case*® which held that a promise by S to pay 
for goods C had sold to P, her deceased husband, could not be sup- 
ported by the sale of other goods to her at their full value. This case 
which passes off on the adequacy of consideration is unsound and 
formed the basis for the decision in the Belknap case. In the latter 





35" See page 103. 

%¢ 35 Wis. 111. 

37 The court relied upon Mallory v. Gillett, 21 N. Y. 412. 

38 Belknap v. Bender, 75 N. Y. 446. 

8* The court in speaking about Young v. French said, ‘‘The plaintiff’s counsel upon 
this argument claimed that the case of Young v. French, 35 Wis. 111, was very much in 
point in his favor. But in that case there was a new consideration for the promise sued 
on, moving from the plaintiff to the defendant, and hence that case is unlike this.”’ 
Earl, J.,in Belknap v. Bender, 75 N. Y. 446, at p. 453. We have to concede that the 
counsel was right. 

40 Pfeiffer v. Adler, 37 N. Y. 164. 
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case P had broken his contract with C and C was free in view of P’s 
breach to stop work and it surely seems that his continuing was a 
valid consideration and sufficient to support any promise. The dis- 
tinction between the Young case and the Belknap case is between 
the failure to enforce a lien and a failure to stop work, which differ- 
ence, it is submitted, is upon principle none at all. Ear) did not, 
however, rest his decision wholly there but proceeded to the Sta- 
tute of Frauds and held that even if the promise had consideration 
it would be void under the Statute since it was a promise to pay C 
out of his own pocket.“If,” said Earl, “S had promised after he had 
converted the property into cash, C would have recovered upon that 
promise for it would have been a promise to pay his own debt; but 
as the case stood S was obligated to P to pay C out of the proceeds of 
the property only.”” The judge in his merciless logic went one step 
further and said that if S promised C after he converted the pro- 
perty into cash he could not be held for an amount in excess of the 
proceeds available to this debt. He then went on to say that there 
was no proof that the property in S’s hands was sufficient to pay C 
$1,000, but on the contrary the proof showed that it was not suffi- 
cient. These last remarks, to the writer’s mind, bring one to the very 
heart of the problem in these cases, for they have a bearing upon the 
existence of indemnity rights. To illustrate, suppose in the Belknap 
case S had in his hands property worth thousands of dollars above 
all the claims of creditors, could he ever get indemnity from P if he 
were held personally liable to C. It would seem that he could not 
and for the obvious reason that he holds the funds of P and of course 
can apply them to satisfy himself in the event that he has paid out 
of his own pocket. To do this involves no breach of trust but is 
consistent with trust obligations. The writer would even go one step 
further and say that it is questionable whether S could even get his 
indemnity from P after the agreement with P to pay out of the pro- 
ceeds for such an undertaking might well negative the idea of S’s 
assuming personal obligations and make him an officious volunteer. 
It would seem quite clear, however, that he could not get indemnity 
from P in any event unless and until the proceeds of the property 
were found to be insufficient to satisfy him. If the foregoing analy- 
sis is correct it would seem that the value of the property in S’s 
hands is of necessity a material inquiry, for indemnity can never be 
had if it is sufficient; and as indemnity is essential to suretyship it 
must follow that S’s promise can never be within the Statute of 
Frauds where indemnity is lacking. The case of Belknap v. Bender is 
unsound upon the consideration point but seemingly sound upon the 
Statute of Frauds, if the property was insufficient to meet the claim 
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of creditors unless we say that the trust agreement between P and S 
precludes S from assuming a personal obligation the burden of which 
can be shifted back on to P. The case of Young v. French is 
sound on the consideration doctrine but unintelligible upon the Sta- 
tute of Frauds question for it passes off on that hazy benefit theory 
which will be taken up later. 

It is clear in these cases that if C waited until S had the proceeds 
he could recover as a cestui in an action of money had and received 
to his use by virtue of the trust agreement between P and S or as a 
beneficiary of the contract between P and S. In the first action he 
could not be met by the Statute of Frauds for it applies only to 
special promises and because S could not be indemnified by P. In the 
second form of action the Statute would not apply because he is not a 
promisee and because S cannot get indemnity from P. 

In Lessel v. Zillmer,** a case which has already been discussed it 
would seem that C could recover as a cestui of a voluntary trust obli- 
gation assumed by S. The defendant had the proceeds in his hands 
and an action of money had and received would have been suffi- 
cient or C could, as he apparently did, come into equity for an ac- 
counting because S had gratuitously assumed by a promise to her 
a trust obligation. In the latter action the Statute of Frauds would 
not be a defense since S had no indemnity and since, although C 
was a promisee the statute does not apply to gratuitous promises but 
to contracts only. 

A discussion of this fifth group of cases would be incomplete with- 
out the case of Williams v. Leper,‘ a case which has attracted 
no little attention in the law of guarantees. This case has been 
the basis for many erroneous opinions by courts and writers. The 
facts were that P was a tenant of C’s and was in arrear for rent to 
the extent of 45£. P was insolvent and had made an assignment 
to S as trustee for the benefit of creditors. C the landlord came to 
distrain the goods of P so assigned for the amount of the rent. S 
promised to pay C the amount of the rent if C would desist from dis- 
training the goods. While there is in the case a difference in the re- 
ported opinion it is clear that the court proceeded upon the as- 
sumption and decided the case upon the ground that S agreed to pay 
C out of the proceeds of the sale. A careful reading of the case 
shows this. Subsequent English cases** have so interpreted Williams 
v. Leper. That case lends no support whatever to the doctrine that 





41105 Wis. 334, 84 N. W. 403. See page 5. 
423 Burrow, 1886, 2 Wils. 308. 
« Edwards v. Kelly, 6 Maule & S. 208; Bampton v. Paulin, 4 Bing. 264. 








—_ 
































GUARANTIES AND THE STATUTE OF FRAUDS 211 
the surrender of a lien takes a case out of the Statute of Frauds, 
whether the lien which C has is upon the property of S or upon the 
property of P.** 

The decision likewise lends no support to the rash doctrine that 
any new consideration whether beneficial or not takes the promise 
of S out of the Statute of Frauds. It is true of course that Williams 
v. Leper has been used to support these doctrines. Probably Chan- 
cellor Kent was responsible for the misapplication of Williams v. 
Leper in this country.*® The Leper case is plainly decided as one in 
which S undertook for a consideration to pay C out of the pro- 
ceeds of property which he did not own except as trustee for the 
creditors. It was a case in which he would not be entitled to indem- 
nity from P in the event he paid C and it was also a case in which 
he was subject to the quasi contractual action of money had and re- 
ceived. Upon the facts of that case we may question the soundness 
of the court’s interpretation of the agreement between C and S for 
the facts would seem to indicate that S charged himself personally,*’ 
but as the court interpreted the facts we can not question the sound- 
ness of the result or the rule of law they laid down. It seems quite 
obvious that the result would be different 1f we interpreted the case 
as one in which S personally agreed to pay C the debt of P for C’s 
relinquishment of a lien upon P’s property.*® 

The five groups of cases in which the Statute of Frauds does not 
apply have now been discussed. The characteristic of the first was the 
absence of a principal obligation at all times: of the second the sub- 
sequent extinguishment of the principal obiigation by release or no- 
vation: of the third the absence of a prumise to the creditor: of 
the fourth the absence of promise by S to perform upon P’s de- 
fault either because he was bound with P on the same contract or 
because his performance was to precede performance by P: of the 





“ Houlditch v. Milne, 3 Esp. 86, decided that the surrender of a lien took the case out 
of the statute of frauds. But this is the only case in England which has misapplied the 
doctrine of Williams v. Leper. 

8 For a brilliant discussion of Williams v. Leper, see Browne on the Statute of Frauds, 
5th Ed., p. 261-268. For a misapplication of the doctrine of Williams v. Leper, see an 
article entitled ‘“‘Suretyship and the statute of frauds,”” by Prof. Charles K. Burdick, 
in 20 Columbia Law Review, p. 153 at p. 160-161. Castling v. Aubert, 2 East, 325, never 
decided that the surrender of a lien took the case out of the Statute of Frauds. It was 
simply a case where S purchased alien. Prof. Burdick is wrong in stating that C had a 
lien upon S’s property in Williams v. Leper for according to the reports, it was P’s 
property. The case cannot, therefore, be used to sustain those in which S’s promise is 
held to be without the statute when C surrenders a lien upon S’s property. These cases 
will be taken up later. 

46 See Leonard v. Vredenburgh, 8 John. 23, at p. 31. See criticism of this case in Emer- 
ick v. Sanders, 1 Wis. 77. See 11 Columbia Law Review, 355. 

47 For this view see Langdell’s ‘‘Lecture Notes,” 4 Harvard Law Review, 290. 

48 This was the interpretation put upon the case in Houlditch v. Milne, 3 Esp. 26, 
Prof. Burdick interprets it (again) as if C released a lien upon S’s property. See ante, 
footnote 45. 
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fifth and last the absence of indemnity.** These five groups will 
illustrate, perhaps, all the cases in which as a matter of law the 
promise of S can be held to be without the statute. In other words 
if we find as a fact the above characteristics we can easily dispose of 
the case. 

We shall now take up cases which are more difficult of solution. In 
them it will be seen that there are parallel obligations running to C 
one from P and one from S, and S has indemnity rights against P. 
The promise of S is one to pay P’s debt, but it is often an uncon- 
ditional promise as far as its wording is concerned. The sole ques- 
tion is whether the promise will be construed as conditional or un- 
conditional for it is possible for S to intend either. In these cases 
if S words his promise to answer upon P’s default or miscarriage and 
the evidence shows it the Statute of Frauds is a defense for his unam- 
biguous words will show what he intended. But nothing is clearer 
than that the unconditional form of S’s promise will not take his 
undertaking out of the statute in every instance. It may or may not 
and this will depend upon all the circumstances of the case. It is 
only the conditional promise, the so-called collateral promise, that 
falls within the statute. It is this promise that is called a guaranty. 
It is the only unconditional or so-called original promise, the promise 
of strict suretyship, that falls without the statute. Our problem, then, 
is solely that of determining what S really meant and this is a question 
of fact only and like all questions of fact should go to the jury 
and be determined by it in the light of all the evidence except where 
the evidence is clear one way or the other.*® There are hosts of cases 
where S promised in unconditional terms to pay P’s debt, but the 
facts of the case will clearly indicate that his intention was to assume 
a conditional undertaking and the implication of this condition may 
fairly be inferred as a fact. 

In taking up these cases they will be thrown into groups for con- 
venience of treatment because they illustrate various practical situa- 
tions. The classification has no scientific, logical or theoretical justi- 
fication: for there is but one question in them all and this is, what 
did S intend according to the rules already laid down for ascertain- 
ing intention? Some of the cases are clear and some are most diffi- 
cult. 

The first of these cases is characterized by the fact that S is under 
a liability to C independent of the undertaking which C sues upon. 





«#* For a case where S had no indemnity rights see Hewett v. Currier, 63 Wis. 386, 23 
N. W. 884. 

49 See 4 Harvard Law Review, 290; Corcoran v. Huey, 231 Pa. 441; Lakeman v. Mount- 
stephen, L. R. 7 Eng. & Irish, App. 17; Williston Law of Contracts, I, p. 888-889. See 
also an able note 11 Columbia Law Review, 355. 
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That is S is undertaking to discharge his own liability which dis- 
charge will also work a discharge of P’s liability to C. In other 
words S is undertaking to discharge himself as well as P and the 
question is whether his undertaking is within the statute. The cases 
in this group differ from the cases in the fifth group above because of 
the fact that here S has indemnity right against P, although in both 
groups S is discharging a liability of his own. The fact that in- 
demnity exists makes S a surety and for this reason we have to in- 
quire whether he is a surety of a particular type, i. e. a guarantor 
for if S is the latter his oral undertaking is bad under the statute. 
One of the commonest class of cases of the first class is that in which 
C sells property to S and S gives a note of P’s for the purchase price 
of the property and guarantees the payment of the note.*° The pro- 
mise is one in form to pay P’s debt, in substance it is a promise to 
pay his own debt if P does not and this is the way courts have pro- 
perly looked at the transactions. In these cases it is clear that C could 
not sue S unless P defaulted on the note when the note was taken in 
conditional payment. This kind of a case must not be confused 
with those in which C sells property to S and takes a note of P not as 
conditional payment, but in discharge of S’s obligation to him, which 
note S guarantees. 

In the latter case, which is indeed rare for the presumption is 
that one taking a note takes it only on conditional payment, the guar- 
antee of S is void under the statute for his own independent liability 
has been extinguished.** The same principle would apply where S 
sells a note of P’s to C and guarantees its payment and for the very 
reason that he is promising to answer for the debt of another.®? An- 
other common class of cases where S’s promise is not within the sta- 
tute is that in which C actually has a lien upon S’s property or has 
the power to subject the property of S to a lien. In both cases S is 
the beneficial owner of the property and not a mere trustee: in the 
first C actually has a lien; in the second he has the power to subject 
the property of S to a lien. From a practical standpoint there is no 
difference and from a legal standpoint the second differs from the 
first only because C has not yet acquired a property interest, but in 
both there is a power in C and a liability in S. Both cases differ 
from the note cases only in the nature of the legal relation. In place 





5° Dyer v. Gibson, 16 Wis. 557; Wyman v. Goodrich, 26 Wis. 21; The Eagle Mowing and 
Reaping Co. v. Shattuck, 53 Wis. 455, 10 N. W. 690; Cardell v. McNeil, 21 N. Y. 336. 

5! Dows v. Swett, 134 Mass. 140. See comment on this case in Browne on the Statute 
of Frauds, p. 206-208. It would be wholly immaterial in this case whether S was the 
owner and holder of the note so long as C took P’s note in discharge of S’s obligation to 
him. It seems, therefore, that Browne emphasizes an immaterial matter. See Francois v. 
Cady Land Co., 149 Wis. 115, 135 N. W. 484. 
8 Francois v. Cady Land Co., 149 Wis. 115, 135 N. W. 484. 
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of the personal obligation created by the right-duty relation of the 
note cases, where C takes the note of S on conditional payment, we 
have a power-liability relation without a personal obligation. In the 
first case S promises to pay P’s debt if C will give up a lien;** 
in the second S promises to pay P’s debt if C will desist from ac- 
quiring a lien."* In the lien cases the promise of S is a promise to 
discharge himself from a liability which exists with reference to his 
property and his promise is not, therefore, unlike his promise in the 
note cases. In both it is rightly held that S’s promise is without the 
statute. The Wisconsin court in all of these cases emphasizes at 
length the leading and primary object of S’s undertaking and the 
beneficial nature of the consideration coming to him, a doctrine intro- 
duced into Wisconsin law in Dyer v. Gibson*® under the influence 
of the New York case of Mallory v. Gillett,®°* a case which placed 
further refinement upon the enormous doctrines of Chancellor Kent 
as laid down in Leonard v. Vredenburgh,*" which were seemingly 
both approved and disapproved of in the unintelligible case of Emer- 
ick v. Sanders.®® In the note cases and in the lien cases as well, it 
must be borne in mind that S is a surety: for in the event he is held 
by C he can recover from P the primary obligor. If C holds S on 
his guarantee of the note when C took it on conditional payment of 
S’s claim the latter can indemnify himself from the maker. In the 
lien cases S is the owner and the beneficial owner of property with 
reference to which P as a contractor or otherwise has some duties to 
perform and P in the discharge of those duties hires C who by vir- 
tee of statutes or otherwise has a right to a lien upon S’s property. C’s 
right to a lien arises because P does not pay him and S is under an 
obligation to pay P for his task. When S settles with P he will de- 
duct the payments he has made to C or if sued by P will counter- 
claim him for payments he has made in P’s behalf. In all cases S 
will have indemnity and it is entirely immaterial how he gets it. 
With the note cases and lien cases as a background and with the 
doctrines of Mallory v. Gillett to support them the Wisconsin court 
did not have to make a far leap to apply the doctrine of beneficial 
consideration to a constantly and ever widening group of cases. 
This brings us to a consideration of them as the second group of cases 
falling without the Statute of Frauds. In Young v. French a case 





8% Griswold v. Wright, 61 Wis. 195, 21 N. W. 44; Weisel v. Spense, 59 Wis. 301, 18 
N. W. 165. 

& Kelley v. Shupp, 60 Wis. 76, 18 N. W. 725; Clapp v. Webb, 52 Wis. 638, 9 N. W. 
796. See Young v. French, 35 Wis. 111; Hewett v. Currier, 63 Wis. 386, 23 N. W. 884. 
16 Wis. 557. 

21 N. Y. 412. 
578 John. (N. Y.) 23. 
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which has already been discussed,®® C did not file his lien to which 
the court thought he might be entitled under the statute in considera- 
tion of S’s promise to pay him. S was a mere trustee of the mill 
and the only interest he had in the enterprise was the receipt of 
commissions. No lien could possibly have attached to any property 
which he beneficially owned. He was not in any fair sense, legal 
or otherwise, discharging himself from a liability. His interest was 
an interest in the commissions. The decision if it is to be supported 
must be supported on the grounds indicated in the discussion given 
above of the case or it must be supported by the doctrine that a bene- 
ficial consideration takes the case out of the Statute of Frauds. It 
is clear that the case was rested by the court on the latter ground. 
Indeed, the court went further and refused to decide whether 
C had a lien at all for the court concluded its opinion thus:® “But it 
is unimportant whether the plaintiff in fact had a lien or not. The 
defendant treated with him on the assumption that he had such a 
lien, and chose rather to buy him off than to contest its validity.” 
The case must, therefore, rest upon the rule that a beneficial consider- 
ation supposedly given will take a promise out of the Statute of 
Frauds. The doctrine of beneficial consideration is again stated in 
the later case of Clapp v. Webb,*' where it appears that the plaintiff 
C gave no consideration at all for the defendant’s promise to pay P’s 
debt. It seems that after C had worked for P in the logging busi- 
ness, P being employed by S as a contractor, S promised to pay P’s 
debt to him and C relying on that promise allowed the time to ex- 
pire within which to file his lien upon S’s logs. The court never 
mentioned the fact that S’s promise was without consideration at 
all, but took up the benefit doctrine saying, “But the mere fact that 
an advantage may result incidentally to the promisor is not alone 
sufficient to take the agreement out of the statute. The resulting 
advantage to him must be the object of his promise—the considera- 
tion upon which it was made.”®* In the later case of Kelly v. Shupp® 
the facts were the same except that S promised to pay C before C 
commenced work for P. Here C relying upon S’s promise did not 
file his lien upon the logs and yet the court held that S’s promise 
was without the statute although S had never requested that he do 
this any more than in the Clapp case. It is interesting to note that 
the court never mentioned the Clapp case. If these two cases are to 
stand together it must follow as a logical proposition that the con- 





+® See footnote 36. 

60 Young v. French, 35 Wis. 111, at p. 118. 

6152 Wis. 638, 9 N. W. 796. See footnote 8. 

® Clapp v. Webb, 52 Wis. 638, 9 N. W. 796, at p. 642. 
6360 Wis. 76, 18 N. W. 725. 
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sideration asked for and received in the Kelly case i. e. the services 
of C to P, an independent contractor, constitutes a sufficient benefit 
to take S’s promise out of the statute; for incidental benefit not 
stipulated for, i. e. the giving up his rights, can not take a promise 
out of the statute under the doctrine of the Clapp case. The supposed 
benefit theory of Young v. French was emphasized in Hewett v. 
Currier.°* S owned some land and buildings which he hired P to 
repair. P bought materials of C which he did not pay for. Before 
the repairing was completed S sold the land and buildings to X with 
a deed containing covenants of warranty. C thought he had a lien 
and so did S; the latter, therefore, promised to pay him P’s debt if 
he would not file a lien on the premises for this would subject S to 
liability upon his covenants to X. The court followed the case of 
Young v. French and held that the supposed existence of a lien and 
the consequential supposed benefit would take S’s promise out of 
the statute. It must be admitted that there is good consideration here 
but no appreciable benefit. If in fact there has been in the plain- 
tiff a right to a lien then the promise of S would have been one 
not to discharge himself from any obligation which he owed to C 
but one which he owed to X by virtue of the covenants of his deed. 
It would, on principle, seem to fall with the note and lien cases for 
the only difference is in parties to the prior obligation. The last word 
by our Supreme Court on the beneficial consideration theory is to 
be found in the case of W. C. Zachow Company v. Grignon® where 
the Statute of Frauds could have no application for reasons already 
indicated. 

We are forced to admit that it is impossible to determine what 
the benefit must be or how great it must be or how great the parties 
must suppose it to be before the courts of this state will take the 
case out of the statute or throw it within. We have the cases out- 
lined above to tell us what consideration the courts have already 
considered beneficial enough and we have a few in which court 
held it insufficient. In Hooker v. Russell® it was held that the bene- 
fit which S as a village inhabitant of Brandon might receive by C’s 
efforts to prosecute violators of the liquor ordinances was not suffi- 
cient. In Commercial National Bank v. Smith® it was held that the 
benefit which S received by C selling out his stock, as a controlling 
stockholder of a corporation, to S and P was not a sufficient consid- 
deration to take S’s promise out of the Statute of Frauds, citing 





* 63 Wis. 386, 23 N. W. 884. 
% 172 Wis. 449. 
“67 Wis, 257, 30 N. W. 358. See also Bray v. Parcher, 80 Wis. 16, 49 N. W. 111, 
where the court held S did not receive sufficient benefit. 
67107 Wis. 574, 83 N. W. 766. 
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Clapp v. Webb. But we may ask how could S stipulate with C for 
the benefits which would flow from C’s retirement for the corpora- 
tion? These benefits he could not withhold if he sold his stock to P 
nor could he confer them if he kept the stock for they follow the 
stock and who could expect S to stipulate for that which was use- 
less? 

Having now reviewed the beneficial consideration cases and the 
cases used to support them, i. e. the cases in group one, it is our task 
to find a rational explanation for both or either. In the note and lien 
cases a fact was mentioned that can not be overemphasized, i. e. the 
prior existence of a liability in S which made his subsequent promise 
one to discharge himself. His promise was therefore one to pay his 
own debt; but his promise was also to pay the debt of P. In these 
cases there are obligations running from P to C and from S to 
C and from P to S. Every element of suretyship is present. S’s prom- 
ise is a promise to pay his debt and likewise is it a promise to pay P’s 
debt, and since it is equally a promise to do both it is not unnatural that 
courts have construed S’s promise in a way that would make it 
valid because S was under a liability apart from his promise. The 
courts will not in this group of cases inquire whether a condition 
should be implied in S’s promise to make it a guarantee and void 
for it is very clear that if S worded his promise in that way still he 
would be held. The decisions may thus be rationalized and, in- 
deed, justified for in every case the undertaking of S is coextensive 
with an already existing one and no one can say that it was not his 
debt that he was paying. It is believed that the true ground for jus- 
tifying the decisions is that after all the intention of S is to pay his 
own debt and as this may be so clearly gathered from the facts of 
the case there is no question for the jury since the substance of 
the promise is to pay his own debt. 

The doctrine of Chancellor Kent in Leonard v. Vredenburgh that 
any new consideration whether of benefit to the surety or of detri- 
ment to the creditor took the promise out of the Statute of Frauds 
has been, although generally discredited, the pivotal point of sub- 
sequent decisions that have modified it.** Kent interpreted Williams 
v. Leper to so hold. The doctrine of Kent was modified by the 
later case of Mallory v. Gillett® with two judges dissenting, to re- 
strict original promises to those made in the course of a transaction 
from which it may be fairly inferred that the leading object of S’s 
promise was some benefit to himself. Mallory v. Gillett has been the 
case which influenced the courts in this state to accept the beneficial 





68 See Farley v. Cleveland, 4 Cow. (N. Y.) 432. 
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consideration test. The doctrine of that case is the law in Massa- 
chusetts,”° and has been approved of by the Supreme Court of the 
United States,” but is not the law in England.”* The doctrine of Mal- 
lory v. Gillett was finally modified in New York by White v. Rin- 
toul’® which was approved of by the Court of Appeals in a quite 
recent case."* Under the rule as finally evolved in New York a 
promise is absolute only when founded upon a beneficial considera- 
tion moving to the promisor; so that he thereby comes under an in- 
dependent duty irrespective of the liability of the principal debtor. 
The line is drawn between those considerations which are valid to sup- 
port a promise and those which create an original obligation on the 
part of the promisor.** This distinction may be drawn for rationaliz- 
ing but not for justifying the decisions. The receipt of value by the 
promisors makes him liable in quasi-contract where he repudiates 
the contract with the statute as a defense. For this reason some 
courts will not allow S to repudiate his express contract where he 
has received benefits and as a consequence incurred a duty beyond 
that imposed by his express promise.**® This reasoning could be used 
and has been used to support Williams v. Leper. But such a theory, 
while it would explain recovery up to the amount of S’s contractual 
liability could never explain recovery beyond that amount. Logically, 
it can never be used to sustain recovery on the promise itself, for 
the promise may in fact be one of guaranty. The cases in which S 
comes under this subsequent quasi-contractual obligation are differ- 
ent than the lien and note cases discussed above for the latter were 
cases in which, when S made his promise he was under an existing 
liability. It follows, therefore, in the cases in which S comes under 
that subsequent duty, that at the time he made his promise he was 
not answering for his own debt and it is very clear that subsequent 
events could not except by a fiction make his promise such. If in 
Williams v. Leper S owned the property** and for C’s surrender of 
his lien upon that property S agreed to pay C 45£ out of the pro- 
ceeds of the sale there would seem to be no reason why the Statute of 
Frauds would not apply to a contract to pay P’s debt by way of trust 
just as well as it would apply to a promise by S to pay P’s debt 





7° Ames v. Foster, 106 Mass. 400; Curtis v. Brown, 5 Cush. (Mass.) 488. 

" Davis v. Patrick, 141 U.S. 479. 

7 Harburg India Rubber Co. v. Martin, L. R. (1902) 1 K. B. 778. 

73108 N. Y. 222. 

™% Richardson Press v. Albright, 224 N. Y. 497. 

7% Browne on the Statute of Frauds, 5th Ed., pp. 214a—214c, 11 Columbia Law Review 
355. 

1% Barker v. Bucklin, 2 Denio (N. Y.) 45. 

77 For this interpretation of Williams v. Leper, see 20 Columbia Law Review, p. 160- 
161. 
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personally. But the facts were that S did not own the property for 
it was P’s and S could if he paid have no indemnity. 

We have, then, cases in which, when S made his promise he was 
under an existing liability to C and his promise was in substance one 
to pay his own debt and the facts show this so clearly that there 
is no question of fact for the jury for there is no problem of con- 
struction about which there can be any doubt. We have also cases in 
which a subsequent quasi-contractural obligation arose in which it can 
not be said that S was promising to pay his own debt. This is the 
kind of a case in which New York, the jurisdiction where the doc- 
trine of beneficial consideration arose, holds S’s promise to be good 
if oral. Then we have the broader doctrine of beneficial considera- 
tion, the doctrine of Mallory v. Gillett still law in Wisconsin. In 
them all the question is one of fact, i. e. what is the substance of S’s 
promise, is it original or collateral? Whether the defendant’s promise 
is unconditional and original or collateral, i. e. whether he is liable only 
in event of another’s default depends alone upon his intentions gather- 
ing objectively according to the rules laid down for ascertaining 
them and this determination wherever there is a reasonable doubt 
should be in all cases for the jury.** In the note and lien cases where 
the independent liability of S arises there are grave doubts for sub- 
sequent events can shed but little light upon S’s intention when he 
promised and have but slight probative force in showing what his in- 
tent was since he can not be supposed to know the law in spite of that 
sometimes amiable fiction. A fiction contrary to fact should never 
be made the basis for ascertaining intent as a fact.7° In the beneficial 
consideration cases where S never comes under any independent 
obligation the question of S’s intent is still, in most cases, more diffi- 
cult to ascertain and it seems impossible for a court to answer it and 
there is no reason why the court should answer it, any more than that 
it should in all cases answer the question of negligence. 

The test of whether S becomes liable to an obligation independ- 
ently of the one he undertakes by his promise and the test of whether 
he receives benefits of an indefinite nature do not go to the real essence 





78 Langdell’s ‘‘Lecture Notes,’’ 4 Harvard Law Review 290; Williston, Law of Con- 
tracts, Vol. 1, 888-889; Lakeman v. Mountstephen, L. R. 7 Eng. & Irish, App. 17; Lush 
v. Throop, 189 Ill. 127; Fairbanks v. Barker, 115 Me. 11; Downs v. Perkins, 207 Mass. 
409; Chesebrough v. Perkins, 61 N. J. L. 628; Smart v. Smart, 97 N. Y. 559; Clark v. 
Howard, 150 N. Y. 232; Maule v. Buchnell, 50 Pa. St. 339; Reed v. Holcomb, 31 Conn. 
360; Corcoran v. Huey, 231 Pa. 441. 

In most of the above cases, the question was left to the jury to ascertain whether it 
was the intention of the parties that credit should be given to S alone or to P also. The 
question of ascertaining intention would seem to be the same in any case and should 
always go to the jury when the evidence is not clear one way or the other. 

1 Topolewshi v. Plankinton Packing Company, 143 Wis. 52, 126 N. W.554 at p. 72 
-73. See a peculiar case. Hazzard v. Fluny, 120 N. Y. 223. See criticism of the case. 
Burdick, Law of Torts, 3rd Ed., p. 291. 
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ot the problem and that is the problem of determining the substance 
of S’s promise in the light of all the facts. The nature of the con- 
siderations and the motive and object of the promisor whether real 
or fanciful are important pieces of evidence for ascertaining whether 
S intended to answer absolutely or only upon P’s default but they 
are pertinent for that purpose only and should never in themselves 
be the object of ultimate inquiry.*° 

We have in Wisconsin only one criticism of the benefit theory 
and that is by Dodge, J., in an able opinion in McCord v. Edward 
Hines Lumber Co.,*' a portion of which has already been quoted.* 
He said, “There are many dicta and some decision indicating that this 
result may be escaped (of having the promise held while under the 
statute) if there is a new consideration for the guaranty, or if 
such consideration consists of benefit to the guarantor. The statute, 
however, recognizes no such exception. There must, on general 
principles, be new consideration for the promise of indemnity in any 
event to render it valid, written or unwritten: hence to say that the 
existence of such consideration above takes the promise out of the 
statute is to deny the statute any force whatever. Again, there are 
statements in the cases to support evasions of the statute of the lead- 
ing object if the promisor is to benefit himself, or if the creditor 
principally relies on the guarantor. All such statements are mislead- 
ing. None of such considerations will of themselves prevent the 
application of the statute if the promise is really to answer for the 
debt of another. Each of them may, however, serve as evidence in 
special cases to show that the promise is really to pay an original 
obligation of the promisor, to which the statute offers no obstacle, 
however much such obligation may co-exist with or be measured by 
the debt of another.** The existence of such original obligation will 
be found in careful analysis to be the true basis of most of the de- 
cisions where a new consideration has been given prominence.**” 
This criticism of the beneficial consideration doctrine was so strong 
that one would, after the case, although the statement is dictum be 
inclined to question the state of the law on the subject in Wisconsin: 
but apparently the court still adhers to it for in the latest case* 
on the subject and one in which the Statute of Frauds had no appli- 
cation the court applied the rule. As long as the court thought the 
statute had application its views were expressed in regard to it and it 
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82 See note 2. 
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would be the wiser course to regard the case as law upon the point. 
Certainly the dictum of Dodge is inconsistent with Young v. French,** 
where the court refused to pass upon the prior liability of S to C and 
with Hewitt v. Currier’? when the court flatly said that it was im- 
material whether C had a right to a lien. 

The aim of this article is to show, and, indeed, prove that the de- 
termination of S’s liability in all the cases subsequent to the indem- 
nity cases, which comprise the fifth group already discussed, is one 
of fact and various other cases, everywhere accepted as law, will be 
used to show that. 

The third group of cases will be used as proof of this con- 
tention i. e. the del credere commission cases. The leading cases in 
the United States and England hold that the promise of the del credere 
agent or factor is not within the statute.** The reasoning in the 
New York case although referred to as able by the English court is 
not so able as the reasoning in the English case. Park, B. emphasiz- 
ed the fact that a higher reward is paid in consideration of the under- 
taking by the factor. The object of the transaction is to permit 
the principal to close his eyes to the responsibility and solvency 
of the vendee. No one supposed that the factor, S, was not a surety ; 
that he could not have indemnity from P, the vendee. Nor did any 
one ever question the fact that there are parallel obligations running 
to C, one from P the vendee and one from S the surety. Everywhere 
the del credere cases are accepted as law.*® The facts mentioned by 
Park, B., and Browne i. e. a higher reward to S and the fact that the 
agreement is an incident to the contract of employment—are not the 
objects of ultimate inquiry, but they are the important facts in as- 
certaining the intention and very purpose of the agreement. The in- 
tention of the factor as gathered objectively may be expressed as fol- 
lows: “C, you may close your eyes to the vendees, you need not 
bother yourself about them. I will pay you, not if they default but 
absolutely. Look to me.” The purpose of del credere commissions 
is this in the business world and it is so unmistakably clear that 
courts can construe the undertaking for there is no doubt as to the 
meaning of S’s promise. 

A fourth group of cases can also be used to support the writer’s 
theme, though the reasoning of the courts lend little support. These 
cases are those in which S undertakes to indemnify C for some un- 
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dertaking in which P also becomes bound to indemnify C. The lead- 
ing cases on the subject which have been generally followed are 
Thomas v. Cook® and Wiles v. Dudlow.*' The facts of Wiles 
v. Dudlow are typical of all the cases. S requested C to join with P on 
a note as co-maker and orally promised to indemnify him for so 
doing. It is clear of course that when C paid the note P came under 
a duty to indemnify C also and this because he was a principal debtor. 
The right to indemnity arose by operation of law because S had 
paid money to his use. Then there were parallel obligations run- 
ning to C, one from S and one from P and the parallel obligations are 
the same in scope. That of P to S is quasi-contractual—the principal 
obligation—that of S to C one resting in express contract. The fact 
that the principal obligation is quasi-contractural can not prevent the 
operation of the statute of frauds because as emphasized above, 
the principal obligation may be of any character. In the English cases 
the reasoning used to hold S is a plain, simple and unsatisfactory 
statement that a promise to indemnify is not within the 
statute. In the case of Shook v. Vanmater,®? the court rested its 
decision upon the long since exploded doctrine of Chancellor Kent 
in Leonard v. Vredenburgh that because C gave S a new considera- 
tion the promise of S was without the statute. The later case of 
Vogel v. Helms** relies upon the former case and after misstating 
the law of several English cases concludes without any satisfactory 
reasoning that S’s promise is good in its oral form. The same un- 
satisfactory reasoning is used in McCord v. Edward Hines Lumber 
Company."*. 

Browne in his able treatise on the Statute of Frauds** laments 
the inadequacy of the reasoning by the courts in the indemnity 
cases. He states that the law is very largely settled upon the simple 
ground that promises to indemnify are not within the statute. Of 
course he is mindful of the fact, as all should be, that the substance 
of the promise must be ascertained and that the mere form of a 
promise is not controlling for words alone are not the only things 
that evidence intention because if that were so every unconditional 
promise would be binding. The substance of the promise must be 
gathered in the light of all the facts of a case and of course due re- 
gard must be paid to the form of the expression for words are the 
best vehicles for the expression of intention. Browne seeks to ex- 
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plain the indemnity cases by the following reasoning. The im- 
plied obligation of P to S arose only by force and as incidental to 
the special contract between C and S. The implied obligation arose 
as a legal consequence of the transaction, and there was never an 
independent obligation between P and C but one only which came 
into being as a legal incident to the contract C and S had made. He 
concludes, “On this ground, it is believed, the doctrine that the statute 
does not apply to promises to indemnify may rest: at least none 
so satisfactory or so consistent with the spirit of the statute is sug- 
gested in any of the cases.’ 

The theory of Browne is based upon the argument of the legis- 
lative policy behind the statute for he emphasizes the legislative con- 
templation. To the writer this argument while forceful and per- 
haps correct is at best an argument based upon a legislative contem- 
plation of which little is known after all. The explanation is by no 
means the simplest one. It is believed, again, that the true ground 
for the cases lies in the proper interpretation of S’s undertaking as 
a fact. People generally are ignorant of the law of suretyship. 
Neither S nor C would know of the subsequent legal obligation of 
P to indemnify and because they did not know this, how could the 
undertaking of S be one to answer upon the default or miscarriage 
of P when S did not know that P would ever be bound to C? This 
explanation while possibly never suggested in the cases is one both 
consistent with authority generally and accords with reason. The 
presumption that every one knows the law is not applicable in this 
kind of a case to predicate an actual intention upon. In the indemnity 
cases the substance of S’s promise is so clear under the facts that 
there is no problem for the jury for finding by the jury that S in- 
tended a collateral and conditional undertaking would be clearly 
wrong. It is believed that the problem is one of ascertaining intention 
as it is in all cases where the elements of suretyship are present. 

We pass now to the fifth and last group of cases where S’s pro- 
mise is held to be without the Statute of Frauds, and there are cases 
in which the promise of S is to do something unlike that which P 
has undertaken to do. These are cases of dissimilar promises. In 
a leading case,*’ S for a valid consideration promised C to get X to 
sign a guarantee to answer for P’s default. The court held this was 
an independent and original undertaking and not within the statute 
and rightly so. There are several cases in Wisconsin in which this 
principle is resorted to in order to take S’s promise out of the 





* Browne, Statute of Frauds, 5th Ed., p. 202. 
+ ‘Bushell v. Beavan, 1 Bing. N.C. 103. For other cases see Towne v. Grover, 9 Pick. 
(Mass.) 306; Bellows v. Sowles, 57 Vt. 165. 
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Statute of Frauds.** In Hull v. Brown S was the agent for P to sell 
cultivators on commission. S sold C a cultivator with a warranty that 
the machine would be satisfactory and that if C after one day’s 
trial could not make the machine work he was to give immediate 
notice eo S or P and thae if S or C then should fail eo make ehe 
machine work as warranted C was to return the machine immediately 
to P or S and receive back the notes he gave in payment or in the 
event the note was in the hands of innocent purchasers to receive the 
amount of the note in money. S, in order to induce C to buy, bound 
himself by an oral contract by the terms of which if the machine did 
not work well he was to return it to the railroad station and notify 
S and the latter would either return the note, pay the same him- 
self, or reimburse C if he were obliged to pay. C sued S upon the 
latter alternative for C was obliged to pay the note. The court held 
that S’s promise was binding. The reasoning of the court is not 
clear. The court said that S’s contract was in the nature of a con- 
tract of indemnity and went on to say that the contract of S was not 
collateral to any liability P had assumed. Again the court said that 
the contracts of P and S were different, for the contract with the 
defendant S stipulated for no notice or any term of trial. The court 
also emphasized the fact that the consideration was beneficial. No 
one can tell on what ground the case rests. Certain it is that 
every promise the defendant made was paralleled by a similar one 
on P’s part and no one can doubt it. P expressly agreed to return 
the note in one alternative; so did S. P expressly agreed to repay the 
money in another alternative; so did S. P was bound by law to in- 
demnify C in case C rescinded the agreement for good reason if C 
had to pay the note. So was S bound to indemnify C by his ex- 
press promise and this was the alternative sued upon. There is 
nothing in the contract of S taken as a whole which by any clear in- 
ference could lead the court to say as a matter of law that S’s promise 
was unconditional. It might have been and it might not have been 
in Johnson v. Bank of Sun Prairie.** C was suing P the son-in-law 
of S fora claim. S, in consideration of C stopping the suit, turned 
over certain accounts to C to collect and apply the proceeds to the 
claim which C held against P. C had collected some money on the 
claims when S sued C to recover them on the theory that the contract 
he had made was void under the statute. The court held that S 





8 Hull v. Brown, 35 Wis. 652; Johnson v. Bank of Sun Prairie, 155 Wis. 603, 145 
N. W. 178; McCord v. Edward Hines Lumber Co., 124 Wis. 509, 102 N. W. 334. 

Dodge, J., treated the indemnity promise as a dissimilar promise and cited the two 
indemnity cases already discussed. Shook v. Vanmater, 22 Wis. 532; Vogel v. Helms, 
31 Wis. 306. This it is believed is incorrect. 

99155 Wis. 603, 145 N. W. 178. 











em 























GUARANTIES AND THE STATUTE OF FRAUDS 225 
could not recover the money even though the contract was void 
under the Statute of Frauds upon the almost universal rule that the 
Statute of Frauds is a defense only to the enforcement of a claim. 
It would seem however that where the statute declares an agree- 
ment void this rule would be doubtful and therefore doubtful in 
Wisconsin. But the court went on to say that this contract was not 
void under the statute for it was not a promise to pay another’s debt 
since there would be no break whether any money was collectable on 
the account transferred by S to C. Even though this is true it was 
a promise to pay P’s debt in a particular way. It is by no means 
clear that the promise to allow C to apply the proceeds of the accounts 
was not conditional on P’s miscarriage,’ but since that point was not 
specifically raised in this case it was really left unanswered by the 
court. 

This brings us to the theoretical basis of the decisions that hold 
dissimilar promises without the statute. We may take the first case 
where S agreed to get X to guarantee P’s liability to C. The ful- 
fillment of S’s undertaking could not possibly have, in the con- 
templation of the parties, been considered a substitute for per- 
formance by P and since this is true, there is no basis for the in- 
ference that he was to perform upon P’s default or miscarriage. 
Viewed in the converse aspect, from the standpoint of breach and with 
this assumption that C could recover from S as damages the full 
amount of P’s liability to him, this fact would not be the basis for 
an inference that S undertook to perform upon P’s default, first 
because this would presuppose the parties knew the law of damages 
and second, for the plainer reason that the character of S’s obliga- 
tion is to be ascertained by reference to performance, which pre- 
sumably both parties contemplate, rather than from consequences of 
its breach. The writer believes that the Statute of Frauds in its ap- 
plication to promises by S cannot be made to turn up on the 
P’s.. Suppose P wanted a loan of $100 from C, and S was present. 
P’s. Suppose P wanted a loan of $100 from C and S was present. 
C told P that he did not wish to rely upon his credit alone and then 
turned to S and asked S if he could guarantee it. S refused but 
stated that he had a horse that was admitted to be worth $100 
by all the parties which he would deliver to C upon P’s default in 
repaying the loan. Is there any reason why S’s promise would not 
be within the statute? Would not C be held to have accepted per- 
formance by S in lieu of performance by P under the facts of the 
case? Again, let us change the case and eliminate the express condi- 
tion from S’s promise. What would then be the fairer inference 





100 See Browne, Statute of Frauds, 5th Ed., pp. 223, 224. 
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to be drawn from the undertaking? It is submitted that here too 
S’s promise would be within the statute. This case would seem to 
be as clearly within the statute as the case of Bushnell v. Beavan is 
without it. Both cases would seem to be clear. There may be cases 
where the undertakings are dissimilar in character which are not 
so easily handled and these cases should go to the jury for its de- 
termination. The first question to be asked is whether it may fairly 
be said that performance by S was to be in lieu of performance by 
P. If this question is answered in the negative, then it would seem 
to leave no further question. If answered in the affirmative, then 
the second question must be asked, i. e., whether by fair implica- 
tion, in the light of all the evidence, S’s undertaking was conditional 
or unconditional. If the former, it is valid; if the latter, invalid. 
There may be cases, too, in which the undertaking by S is of a 
similar nature but of a different scope and degree. Thus, P owes 
C $100, and S for a consideration agrees to pay $10 upon P’s de- 
fault. No one could say that S was a surety and that performance 
by S would be to answer for P’s debt unless it may be said in the 
light of the evidence that the intention of the parties as so gathered 
was that performance by S to C was to be in lieu of performance by 
P for otherwise S would not be answering for P.*°* We may vary 
the scope of S’s obligation from a ten dollar one to a hundred dollar 
one and somewhere we pass the line and where we pass that line is 
not for the court to say but for the jury. So, too, we may vary the 
financial responsibility of P and bring it to a point where we can 
fairly say that C would accept a ten dollar obligation of S rather 
than have the hundred dollar obligation of P.*°? All these cases pre- 
sent difficult problems of fact but not of law. 


As the five groups of cases have now been concluded where the 
elements of suretyship are present: (1) parallel though dissimilar 
obligations running to C; (2) performance by S taken in lieu of per- 
formance by P, and (3) indemnity between P and S, our problem is 
that of applying the principle behind them to cases which have quite 
generally been discredited, i. e., the beneficial consideration cases. 
The courts of New York have apparently abandoned the beneficial 
consideration doctrines as laid down by Mallory v. Gillett, which is 
apparently law in this state and hold only where the beneficial 
consideration imposes upon him an independent obligation. For rea- 
sons already indicated, this rule has not gone to the essence of the 
problem of guarantee. How can a court sustain the indemnity cases, 





1) See Anstey v. Marden, 1 Bos. & P.N. R. 124; Jolleu v. Welker, 25 Ala. 690. 
102 For a case so holding, see Emmet v. Dewhurst, 3 McN. & G. 587. 
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the del credere cases, and such cases as Lakeman v. Mountstephen?™ 
which neither courts nor text writers have ever questioned and 
where S never was under any prior obligation and never came under 
a subsequent one independent of his express undertaking and then 
call a halt on the beneficial consideration cases? To use the words 
of Browne, “It (the Statute of Frauds) contemplates a promise to 
answer for another’s debt: a promise for that purpose; a mere 
guaranty; and it never was meant that a man should set it up as a 
pretext to escape from the performance of a valid verbal obligation 
of his own, because, in performing it, the discharge of a third party’s 
debt was incidentally involved.”*°* And yet, with a sweep of the 
hand, Browne could cast aside all inquiry into the motive and purpose 
in the beneficial consideration cases.‘ It is submitted that Browne 
is inconsistent and courts that call a halt as the New York courts 
have done, have lost sight of the problem before them. To repeat the 
inquiry is what is the substance of S’s promise as gathered by the 
rules for ascertaining intention." No factor can shed more light 
upon S’s intention than his motive and purpose; and although he lab- 
ored under illusions, they too are material evidence in the case.’ 

What S intended is a question of fact in every case where the evi- 
dence is not clear; and the only complaint we can have with the bene- 
ficial consideration cases is that the courts pass upon this question 
when it should go to the jury. Or if the courts pass on this 
question of fact, they should understand that they are doing so, for 
the receipt of beneficial consideration can not be the goal of in- 
quiry where it is only material evidence. There is no reason, how- 
ever, why courts should pass on S’s intentions in these cases when 
they do not do so generally in the law of contracts. 

Having now disposed of the cases which fall without the statute 
and the considerations that should influence courts in the determina- 
tion of problems, the next is that of determining the requirements 
of the writing where S’s promise in its oral form is void under the 
statute.'°* 





10 L. R. 7 Eng. & Irish App. 17. 

1% Browne, Statute of Frauds, 5th Ed., p. 274. 

1% Jbid., F214, 214a, b, c, d, and e. 

10 See note 78 and also 11 Columbia Law Review, 355. 

107 See Young v. French, 35 Wis. 111; Hewett v. Currier, 63 Wis. 386, 23 N. W. 884. 

103 Cases holdingS’s promise invalid under the statute, Reynolds v. Carpenter, 3 Pin 34; 
Emerick v. Sanders, 1 Wis. 77; Taylor v. Pratt, 3 Wis. 674; Lurton v. Burke, 4 Wis. 119, 
Semble; Hutson v. Field, 6 Wis. 407; Osborne v. Farmers Loan and Trust Col., 16 Wis. 
35; Ieoflinger v. Stafford, 38 Wis. 391; Parry v. Spikes, 49 Wis. 384, 5 N. W. 794; Clapp 
v. Wedb, 52 Wis. 638, 9 N. W. 796; Hooker v. Russell, 67 Wis. 257, 30 N. W. 358; Wil- 
lard v. Bosshard, 68 Wis. 454, 32 N. W. 538, Semble; Gray v. IJerman, 75 Wis. 453, 44 
N. W. 248; Bray v. Pacher, 80 Wis. 16,49 N. W. 111; Malone vy. Knickerbocker Ice Co., 
88 Wis. 542, 60 N. W. $99, Serbie: Rietzloff v. Glover, $i Wis. 65, 64 N. W. 228; 
Twohy v. The Ryan Drug Co., 94 Wis. 319, 68 N. W. 963; Kaufer v. Strumpf, 129 
Wis. 476, 109 N. W. 561; Fisher v. Lutz. 146 Wis. 664, 132 N. W. 592; Francois v. 
Cady Land Co., 149 Wis. 115, 135 N. W. 484. 

Most of these cases are plain and those which are not have already been discussed 
or will be discussed later. 
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The cases will first be taken up which show a departure from the 
statute by successive steps. While the statute requires the considera- 
tion’®® to be expressed, the courts of this state have held following 
the law of other jurisdictions, that “for value received” sufficiently 
expresses the consideration to comply with the statute. In Day v. El- 
more, the court said, “If this was a new question, it would in our 
judgment be entitled to very great weight.”"*° (in referring to 
defendant’s argument). Again, in Houghton v. Ely, Dixon, C. J. 
said, “The statute in terms requires the writing to express not a con- 
sideration but the consideration.”*" It is clear, however, today that 
in spite of the disapprovals, the term “value received” is sufficient 
to satisfy the consideration requirements of the statute. 

The case of Day v. Elmore, in spite of the fact that its rule seem- 
ingly permits an evasion of the statute and has for that reason been 
severely criticized, does not represent the widest departure from the 
statute in this state. The Wisconsin courts have made a deeper cut 
into the statute in sustaining those cases where S guaranteed the 
“account’’™* of P. This, it is submitted, is going the limit for by no 
stretch of the imagination does the word “account” indicate any con- 
sideration. An account at best suggests legal consequences of a 
transaction and fails to show that those transactions were with S or 
at S’s request. In the last case on this point, the court said: “When 
one approaches a consideration of a question arising under the Statute 
of Frauds, he is met with a wilderness of decisions not always har- 
monious. Whatever might be our views if the question were a new 
one, the necessity of following blazed lines and keeping the way un- 
embarrassed by close distinctions in manifest.”*** Thus, the court has 
committed itself to a policy of judicial legislation. 

But the “value received” and “account” cases are all outstripped 
by the case of Sears v. Loy'** where S “in consideration of one 
dollar in hand paid” guaranteed a note of P’s. The trial court in- 
structed the jury to the effect that C, the payee, could not recover 
on the guarantee unless he showed that the one dollar had been in 





109 Taylor v. Pratt, 3 Wis. 594. This case according to Dixon, C. J., in Houghton v. 
Ely, 26 Wis. 181, at p. 189-193, was overruled by Sears v. Loy, 19 Wis. 96; but in Parry 
v. Spikes, 49 Wis. 384, the court said Taylor v. Pratt is stilllaw. This is true except for 
the principle of incorporations by reference. 

109 Day v. Elmore, 4 Wis. 190; Dahlman v. Hammell, 45 Wis. 460; Jensen v. Kuenzie, 
145 Wis. 473, 130 N. W. 450; International Text Book Co. v. Mabbott, 159 Wis. 423, 150 
N. W. 429. 

ue Day v. Elmore, 4 Wis. 190, at p. 196. 

11 Houghton v. Ely, 26 Wis. 181, at p. 189. 

12 Waldheim v. Miller, 97 Wis. 306, 72 N. W. 869; Coxe Bros. & Co. v. Milbreth, 110 
Wis. 499, 86 N. W. 174. 

"3 Core Bros. & Co. v. Mulbreth, 110 Wis. 4S9. at p. 502, 86 N. W. 174. 
1419 Wis. 96. 
































GUARANTIES AND THE STATUTE OF FRAUDS 229 


fact paid and also that he could recover if he showed that he sold 
goods to P. The Supreme Court reversed the case for erroneous 
and conflicting instructions and said that if S could dispute the con- 
siderations recited, he had the burden of proving that no other con- 
sideration had in fact been given. This is the case which Dixon, C. 
J. in Houghton v. Ely™® said overruled Taylor v. Pratt.* Of course, 
the holding of the supreme court is strictly confined to the erron- 
eous instructions given but the court in its dictum and that was what 
Dixon was referring to, is opposed to Taylor v. Pratt. The dictum 
is to the effect that if the guarantee expresses any consideration any 
other considerations may be shown and the statute is satisfied. 

These cases in which the rules are most lax stand in sharp con- 
trast to other cases where the court was unnecessarily stringent and, 
indeed, wrong. In Hudson v. Field’ P made a written lease in which 
he fully set out the terms of his agreement with C, the landlord. P, 
in writing the covenants, used the first person throughout and the 
last line in the lease was as follows: “I, Sol Hutson, (S) agree to 
become surety for the prompt payment of the rent.” The lease 
was signed by both P and S and yet the court held S’s promise void. 
The court says that the contract was not a joint one and for that rea- 
son the promise of S was void. There was but one contract here 
though there were several promises and different parties bound on 
different promises. There may be one contract and a thousand pro- 
mises and a thousand promisors, each bound for different amounts.'”* 
The lease in this case adequately expressed the consideration and the 
case must be regarded as wrong. In another case,’’® the court mani- 
fests a tendency to be rigid with the guarantor though its remarks 
were only dictum. In that case, S, in writing, made several uncondi- 
tional promises in the first paragraph of the contract and in the second 
and last paragraph of the contract described it as a guaranty. The 
court, in spite of the conflicting expressions, construed the agreement 
as an unconditional one in spite of the rule of construction generally 
resorted to that in construing an instrument, the surety is favored, at 
least where the surety is not a surety company in which instance the 
rules of insurance seem to apply. 





18 26 Wis. 181. 

63 Wis. 594. 

176 Wis. 407. 

18 Davis Co. v. Barker, 51 Fed. 148, overruling Davis v. Shafer, 50 Fed. 764. 

8 Drovers’ Deposit Nat. Bank v. Tichenor, 156 Wis. 251, 145 N. W. 777. 

The dissent of Paine, J.,in Houghton v. Ely, 26 Wis. 181, is interesting. In that 
case P made a note to C as payee and before delivery S signed his name on the back 
of the same. 

The Uniform Neg. Instruments law has altered the rule in Wisconsin with regard to 
irregular indorsers. Formerly they were considered co-makers. As such of course 
their promises could never be within the statute. The promise of an indorser on a note 
can never be within the Statute of Frauds because the promise is not an express promise. 
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The Wisconsin Court has been inconsistent in dealing with the 
requisites of writing and has been very rigid and very lax. Between 
the two extremes are some well considered cases. In Scollard v. 
Bach’** the court resorted to the principle of incorporation by refer- 
ence. The first paragraph of the contract which part expressed the 
consideration was signed by P. The second part of the contract and 
second paragraph was signed by S and that part did not express the 
consideration. There were clauses in both paragraphs which re- 
ferred to each other so the court read the two together and seemingly, 
rightly so. This case clearly overrules earlier cases’** in which S 
wrote a guaranty on the back of P’s note which contained the words 
“for value received” and the guarantee referred to the “within” note. 
In the latter case, the court did not refer to the earlier cases at all; 
nor was the point of incorporations by reference mentioned in the 
earlier case. Upon principle, the two cases cannot possibly stand 
together and the court will sooner or later have to choose between 
them. There are several sound cases in which the guarantee of S 
refers to the sale of goods by C to P and in these cases the guaran- 
tee is rightly held valid as expressing the considerations for it is 
difficult to see how it could otherwise be expressed. 

At this point, we shall digress from the main theme and con- 
clude the article with a consideration of two cases in this state which 
bear upon the statute of frauds, although those two cases do not fall 
within the purported scope of this article. 

The first is that of Drover’s National Bank v. Tichenor'®* which 
deals in part with the conflict of laws problem. The contract of S 
was one in which he undertook to pay certain notes of P at maturity 
if C would discount them. The court in this case, as already indicat- 
ed, construed the agreement as unconditional, but then went on to say 
that since the contract was made in the state of Illinois, it would 
be governed by the rule of that state and by the rules of that state, 
the guarantee would not require the consideration to be expressed. 
The court expressly refused to say that the agreement was invalid 
under the law of this state. It would seem that this agreement ex- 
presses the consideration as clearly as any promise looking to a uni- 
lateral contract could express it and that the repeated decisions of this 
court would make such a holding inevitable. On the conflict of laws 





120 136 Wis. 63, 116 N. W. 757. 

121 Parry v. Spikes, 49 Wis. 384, 5 N. W. 794; Taylor v. Pratt, 3 Wis. 594. 

122 Eastman v. Bennett, 6 Wis.232; Young v. Brown, 53 Wis. 333,10 N. W. 394. Inthe 
following cases the guaranty was held insufficient and rightly so. Dyer v. Gibson, 16 
Wis. 557; The Eagle Mowing and Reaping Co. v. Shattuck, 53 Wis. 455, 10 N. W. 690; 
Twohy Merchantile Co. v. Ryan Drug Co., 94 Wis. 319, 68 N. W. 963; Commercial Nat. 
Bank v. Smith, 107 Wis. 574, 83 N. W. 766. 

123156 Wis. 251, 145 N. W. 777. 
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point, the court is in all probability on the side with the weight of au- 
thority. In conflict of laws, the courts of the forum seem generally 
to apply the statute of the forum only when the statute is worded so 
as to bar the action or preclude oral evidence from being introduced 
because as they say, those statutes affect the remedy only. The Wis- 
consin statute declares the oral contract void and on similar reason- 
ing, the courts would say that such a statute goes to the right and 
not the remedy. To the writer, the sound rule would seem to be 
that the law of the place of contracting should always apply. It is 
immaterial in the conflict of laws problem that the Statutes of Frauds 
are so worded as to make oral contracts void or so framed as to bar 
an action or worded in terms of evidence. In all cases the statutes 
aim to bar recovery and it is immaterial how they do it. To talk 
about the existence of rights without remedies is to deny the ex- 
istence of rights for rights and remedies are two aspects of the same 
thing: neither can exist without the other and both must co-exist or 
there are neither. 

The second case is that of Roswell v. Smith'** where C sued 
S (1) for specific performance of his agreement to guarantee the 
note of P, and (2) for a reformation of the guarantee given which 
omitted the recital of consideration. In Commercial National Bank 
v. Smith,’*® it had already been held that Smith, the surety, was not 
liable, because his guaranty did not express the considera- 
tion and that his oral promise was not binding because 
the beneficial consideration moving to him was _ insufficient. 
This case has already been discussed at length. The court through 
Marshall, J. held that the request for specific performance could 
not be granted for there were no principles of equity in its many re- 
finements to evade the Statute of Frauds which could be invoked to 
aid the plaintiff. To grant the plaintiff specific performance would 
be to throw the Statute of Frauds overboard. Then he went on to 
state that the request for reformations was a no less radical request 
than the request for specific performance for it was in substance the 
same thing. In this, it is believed he was right. Courts of equity 
will not as a rule reform executory contracts which are void under 
the Statute of Frauds, whatever that statute may be, for equity as well 
as law is bound by those statutes. Courts of equity have, however, 
drawn a line beween cases in which the relief asked for would cut 
down the scope of an obligation which as it stands satisfies the sta- 
tute and cases in which the relief asked for would enlarge the scope 
of such an obligation, holding that relief may be granted in the first 





12% 123 Wis. 510, 102 N. W. 1. 
138107 Wis. 574, 83 N. W. 766. 
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class, but not in the second. The relief asked for by one who wishes 
to have an obligation that has never complied with the statute made 
valid by reformation is asking for a still wider departure. It is upon 
the philosophic principle that the whole includes all its parts that 
impels courts of equity to reform instruments to cut down their 
scope. But it requires a deeper philosophic principle to ascertain in 
some cases when this is being done. The story must end here. 

The conclusions on the Statute of Frauds which have already been 
stated and restated at the expense of repetition will not be rehearsed 
again here. The law of guarantees in this state, not preeminently 
commercial, is evidenced by approximately a hundred reported cases. 
That body of law while not altogether harmonious, is probably as 
nearly so as that which a careful analysis of the law of other juris- 
diction would reveal. That body of law has kept pace 
with what seemed to be the general tendencies and is more consist- 
ent than that of New York whose laws this state has generally, though 
sometimes seemingly heedlessly, followed. 

Homer F. Carey. 
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A LEGAL CLINIC. THE ANNUAL MEETING OF THE 
WISCONSIN LAW SCHOOL ALUMNI ASSOCIATION. 





The second annual meeting of the Association was held Friday 
and Saturday, June 15 and 16, 1923 in the Law Building at the Uni- 
versity. Notices of the meeting were sent out to the members of the 
Association and to such others as could be reached. The meetings 
were very well attended, there being fifty or sixty interested mem- 
bers or the bench and bar present. Mr. Justice Jones, as president of 
the Association, opened the first session Friday morning and intro- 
duced Mr. Justice Owen, who led a discussion of constitutional law 
and the police power, which was followed by an address on the 
statute of frauds in Wisconsin by Professor W. H. Page. 

Friday afternoon Doctors C. H. Bunting, and A. S. Loevenhart, 
professors in the Medical Department of the University, spoke on 
the preservation and transportation of material requiring expert 
testimony in crimes of violence—for example, of tissues and organs 
of the body. Professor J. H. Mathews, director of the course in 
Chemistry spoke on chemical and microscopical examination of 
metals for the purpose of expert testimony as to identity and source. 
Dr. W. F. Lorenz, who is in charge of the Psychiatric Hospital at 
Mendota, spoke of mental disease from the standpoint of the spe- 
cialist. 

On Saturday morning June 16, Lawrence Olwell of Milwaukee, 
one of the leading trial lawyers of the state, gave a most i:‘eresting 
discussion on the practical side of trial work. 

The Alumni Association of the Law School was founded in 1922. 
Those members of the graduating class of the Law School who com- 
pleted their work in February, 1922, feeling the need of an active 
organization to foster and support the Wisconsin Law School formed 
this Association ; and in June, 1922, the first meeting of that Associa- 
tion was held at Madison. Mr. Justice Jones was elected president ; 
Edgar L. Wood, Milwaukee, vice president; Philip F. LaFollette, 
Madison, secretary and treasurer; and Judge Claude Z. Luse and 
John F. Baker, members of the executive committee. 

It seemed to those interested in the Law School that an alumni 
association which merely attempted to bring back the graduates of 
the Law School for the purposes of purely social reunion, while it 
would be enjoyable, would not be a worthy fulfillment of the just 
aspirations of the alumni. It was also felt that there was an op- 
portunity to make the association an instrument of improvement 
for not only the law students, but the bench and bar as well. 
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This first formal meeting of the Alumni Association in which 
profitable business was combined with the pleasure of social reunion, 
was pronounced by all who attended it, a distinct success. It was 
the occasion for not only renewing old friendships, but for envisag- 
ing some important practical legal questions from unusual points of 
view and acquiring information on new subjects. Much of its suc- 
cess was due to the enthusiasm and efficiency of Mr. Philip F. La 
Follette, the secretary and treasurer. 

The officers of the Association for the coming year are Burr W. 
Jones, President, Madison; Edgar L. Eood, Vice-President, Mil- 
waukee; Philip F. LaFollette, Secretary and Treasurer, Madison. 
These officers with the addition of Judge Oscar M. Fritz, Milwaukee, 
and Lawrence Olwell, Milwaukee, constitute the Executive Com- 
mittee. 

The Association plans to hold its next annual meeting at com- 
mencement time in June 1924, when it hopes that the attendance will 
be doubled and the second “legal clinic’”’ of the alumni may be even 
a greater success. 

Membership in the Association may be obtained by remitting $1 
annual dues to Philip F. LaFollette, Secretary and Treasurer, Madi- 
son, Wis. 

BH. LL. &. 


STATE BAR ASSOCIATION MEETING 


The annual meeting held at the cities of Janesville and Beloit, the 
last week in June, was the largest in the history of the Association, 
and was a marked success throughout. More detailed information as 
to the addresses and proceedings will be included in a later issue of 
the Review. 


Gilson G. Glasier. 
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NOTES ON RECENT CASES 


TAXATION—DuvuE Process IN ASSESSMENT OF PERSONAL Property—In the 
recent case of Herzfeld-Phillipsborn Company v. City of Milwaukee, —Wis.—, 
189 N. W. 661, the Wisconsin supreme court held, (1) that Sec. 1061, subsec. 6, 
R. S. 1915, is constitutional, (2) that the particular case came within the 
operation of the statute. 

Sec. 1061-6 provides that, “No person shall be allowed in any action or 
proceeding to question the amount or valuation of personal property assessed to 
him unless in person or by agent he shall have first presented his objections 
thereto before the board of review of the district in which such assessment was 
made....” 


The city of Milwaukee, for purpose of assessment, is divided into several 
districts, but for purpose of review of assessments (court so held in this case) 
the city is regarded as one district. The present action was one for the re- 
covery of taxes paid under protest. The tax was levied on a stock of 
merchandise located in the eighth assessment district of the city, in possession of 


a trustee in bankruptcy. May 1, 1916, the trustee conducted a sale of the 
property, and accepted, subject to the confirmation of the court, a bid of $59,000 
by plaintiff company. Confirmation was ordered on May 2, and on that date 
plaintiff paid the purchase price, took possession, and received a bill of sale.” 
Plaintiff was assessed in the eighth district as of May 1. Plaintiff had no other 
assessment in this district, but owned and operated the Boston Store and paid 
taxes in the tenth district. The lower court found that the plaintiff had no 
knowledge of the assessment until it received a tax bill, several months after 
the meeting of the board of review, and that plaintiff made no protest or ap- 
peal to the board of review. The upper court affirmed the holdings of the 
lower court, as follows: (1) Plaintiff was not the owner of the goods on May 
1 the assessment day. (2) Plaintiff was not subject to assessment and taxa- 
tion in 1916 in the eighth district. (3) Plaintiff is barred from recovery of 
the tax paid under protest, under Sec. 1061-6. 

Sec. 1061-6 should be read in connection with certain other related stat- 
utory provisions. 
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The Fourteenth Amendment to the Federal Constitution forbids any state 
to deprive any person of life, liberty, or property without due process of law. 
“Due process” in tax proceedings requires that where a tax is levied on 
property according to its value, to be ascertained by assessors, the taxpayer shall 
have an opportunity to question the validity or amount of such tax or assess- 
ment. Davidson v. New Orleans, 96 U. S. 104. Hearing before assessment is 
not necessary, but there must be a hearing at some stage of the proceeding, 
before the liability of the taxpayer becomes irrevocably fixed. San Mateo 
County v. Southern Pacific R. Co., 13 Fed. Rep. 722. Notice of the time and 
place of hearing to the person assessed is essential. Kentucky Railroad Cases, 
115 U. S. 321; Londoner v. Denver, 210 U. S. 373. Personal notice is not 
necessary. Merchants’ Bank v. Pennsylvania, 167 U. S. 461. Notice by 
publication or by posting in some public place is sufficient. Hunter v. Johnson, 
209 U. S. 241. Constructive notice is thus seen to be all that is required. 

Sec. 1061-2, Wis. Stat., provides for hearing before the board of review, by 
any person who thinks the aggregate value of his personal property by the as- 
sessor too high. Sec. 1060-2 prescribes the time and place of meeting of the 
board of review. Sec. 1060-3 provides for notice of the time and place of 
such meeting, by posting notice of the same in at least three public places, at 
least four days prior to such meeting. 

Where hearing and notice are thus sufficiently provided for, it is generally 
held that if the taxpayer fails to appear before the board of review, by such 
failure to object he is estopped from having any further remedy. First 
National Bank of St. Joseph v. St. Joseph Township, 46 Mich. 526, 9 N. W. 
838. Taking advantage of the statutory remedy is a condition precedent to 
any remedy in the courts. Cummins v. Webber, 218 Ill. 521; Collins v. City of 
Keokuk, 118 Ia. 30; Traverse Beach Association v. Township of Elmwood, 142 
Mich. 297. The same application was made in an early Wisconsin case, before 
the passage of Sec. 1061-6. JLawrence v. City of Janesville, 46 Wis. 364. 
It is not the actual hearing, but the opportunity to be heard, which is essential 
to “due process.” “If a mode of confirming the charge imposed is provided, it 
cannot be said to deprive the owner of his property without due process of law.” 
Davidson v. New Orleans, supra. None of these cases involved the question of 
property assessed to one not the owner. 

From the foregoing considerations, it appears that Sec. 1061-6 amounts to 
no more than a declaration in legislative form of a rule already established by 
court decisions. The provision does not deprive the taxpayer of any right to 
which he is entitled under the “due process” clause. Hearing and notice are 
provided for in the related provisions mentioned. The aggrieved party still has 
the opportunity to be heard, as he had before the passage of subsec. 6. And 
such, substantially, is the reasoning of the court in the present case. 

Does subsec. 6 create an absolute bar, permitting of no exceptions? Its 
language is clear. “No person shall question the amount or valuation of 
personal property assessed to him...” No distinction is made whether the 
person assessed owns personal property or does not in the assessment district. 
By its language it includes the case of a person assessed who neither resides 
in the assessment district nor owns property therein. In the present case, 
referring to the contention of the plaintiff that subsec. 6 violates the Fourteenth 
Amendment to the Federal Constitution, the court says, “The argument on this 
contention again rests chiefly on the claim that plaintiff had no property in the 
district in which the property was assessed, and therefore that there was no 
notice of the assessment. Since plaintiff owned property in Milwaukee, and 
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since we have held that the city was the assessment district, it seems un- 
necessary to discuss this point at length”, thereby intimating if plantiff did not 
own any property in the assessment district, subsec. 6 might be held not to apply. 
The language of the provision does not warrant such exception, but it seems that 
the court would be obliged to make exceptions in certain cases, as see below. 


It is submitted that subsec. 6 can apply to all cases, only if the related pro- 
visions as to hearing and notice can apply to all cases; that subsec. 6 must stand 
or fall according as these related provisions stand or fall; that if in a given 
case these provisions do not give the necessary notice and opportunity to be 
heard, the application of subsec. 6 as a bar would be depriving the person as- 
sessed of property without due process of law. No statute can deprive a person 
of a constitutional right. McCready v. Sexton & Son, 29 Ia. 356; Cooley, 
Treatise on Constitutional Limitations, page 368. 

The court in the present case does not lay down any broad rule of ap- 
plication of subsec. 6, and it intimates a possible case falling without its 
operatinn, as above stated. The present decision is correct, if the as- 
sumpticn is correct that notice as to assessment of property not owned is given 
where the person thus assessed actually does own some (other) property in 
the assessment district. Still, as a general proposition, is there the required 
notice, where the person assessed is not the owner of the property assessed? 
Has he the same notice that have others assessed who are owners? Can it 
reasonably be said that he has any notice, either actual or constructive? 

That the application of subsec. 6 presents difficulties is indicated in an 
earlier Wisconsin decision. In City of Milwaukee v. Wakefield, 134 Wis. 
462, 113 N. W. 34, 115 N. W. 137, the court first proposed the constitutionality 
of subsec. 6; then upon rehearing, the court withdrew all intimations as to 
its constitutionality. Chief Justice Winslow, writing the opinion, said, “Con- 
ceding that the act is constitutional it is at best a drastic one. Taking it as it 
reads and subject to the exceptions contained in the last clause (since removed) 
it would be entirely possible for an assessor to make a large assessment of 
personal property against a taxpayer residing in an assessment district 
hundreds of miles away and thus create an absolute personal liability against 
him, without actual notice of any kind and when the taxpayer had in fact no 
property of any kind in the assessor’s district and no reason to suppose that any 
assessment would be attempted to be made against him in such district. If 
by any reasonable and fair construction of language its provisions may be 
limited in their application, such a construction should be manifestly adopted.” 


F. C. Sersoip. 


Conriict oF Laws AND THE WorKMEN COMPENSATION Act.—In 
recent years many states have adopted Workmen Compensation Acts. The 
advent of these acts has presented many interesting and varied problems in 
conflict of laws. The English Compensation Act applies to the whole 
country. It follows that such questions arise only between the English 
Act and the Compensation Acts of other countries. In the United States 
the situation is different. Most of the states have adopted Compensation 
Acts. It is evident that there will be questions of conflict of laws in this 
country that never arise in England. 

These Compensation Acts are based upon three theories: contract, tort, 
and a new form of liability. We will consider these in order. The follow- 
ing situations will also demand our attention: first, the contract is made in 








238 WISCONSIN LAW REVIEW 


state A, the action is brought in state A, and the injury occurs in state B; 
second, the contract is made in state A, the injury occurs there, and action is 
brought in state B; third, the contract is made in state A and the injury 
occurs and action is brought in state B; fourth, the contract is made in state 
A and the injury occurs in state B and action is brought in state C. In each 
case state A might have a Compensation Act and state B have none or state 
A might have no act and state B might have a Compensation Act. 

The majority of states base their Compensation Acts on the contract 
theory. Where the contract of employment is made in the state, the Com- 
pensation Act, being optional, forms a part of the contract and the place 
where the injury occurs is immaterial. The place of the making of the 
contract governs. A contract was made in Michigan with a company of 
that state to represent it in California and other western states. The in- 
jury occurred in one of these western states and he was allowed to recover 
under the Michigan Workmen’s Compensation Act. Hulswitt v. Escanaba, 
218 Mich. 331, 188 N. W. 411. Compensation was allowed for the servant 
who went down with the Lusitania on his way to Europe in the service of 
his master. Foley v. Home Rubber Company, 89 N. J. L. 474, 99 Atl. 624. 
The following cases were decided upon the contract theory: Kennerson v. 
Thames Tow-boat Company, 89 Conn. 367, L. R. A. 1916A 436, 94 Atl. 372; 
Pierce v. Bekins Van and Storage Company, 185 Ia. 1346, 172 N. W. 191; 
Stansberry v. Monitor Stove Company, 150 Minn. 1, 183 N. W. 977; Rounsa- 
ville v. Central Railroad Company, 87 N. J. L. 371, 94 Atl. 392; Grinell v. 
Wiikinson, 39 R. I. 447, 98 Atl. 103; Pickering v. Industrial Commission, 
—Utah—, 201 Pac. 1029; Gooding v. Ott, 77 W. Va. 487, L. R. A. 1916D 
637, 87 S. E. 862. 

In those states where the act is compulsory the courts usually hold that 
the act has no application if the injury occurs outside of the state. Gould's 
Case, 215 Mass. 480, Ann. Cas. 1914 D 372. The Illinois Compensation Act 
is compulsory as to some occupations and elective as to others. The courts 
of that state have held that due to provisions for hearings and the title of the 
act it had no applications to injuries outside of the state. Union Bridge and 
Construction Company v. Industrial Commission, 287 Ill. 396, 122 N. E. 609. 
The New York Act is a compulsory act and the courts of that jurisdiction 
held that it applied where the injury occurred outside of the state while in 
the sccpe of the employment. Post v. Burger and Gohlke, 216 N. Y. 544, 
Ann. Cas. 1916B 158, 111 N. E. 350. In this last case, however, the hazardous 
employment was in New York and the employee was only incidentally in 
the other state. This was the important fact and not that the contract was 
made in the state. Where all the work was to be done in another state, even 
tho under a New York contract, it was without the police power of the 
state. Perlis v. Lederer, 189 App. Div. 425, 178 N. Y. Supp. 449; Smith v. 
Heine Safety Boiler Company, 224 N. Y. 9, Ann. Cas. 1918D 316, 119 N. E. 
878. 

The third type can not be classed as either tort or contract but is held 
to create a new form of liability. Some call it quasi contract, or a status 
which the law imposes or creates. It is a totally new principle of liability. 
The courts will, when the contract is made in the state and they have 
jurisdiction give compensation even tho the accident occurred outside of the 
state. It is a reasonable regulation of the relation of employer and employee. 
It is a question of the power of the legislature. Quong Ham Wah v. Industrial 
Accident Commission, 184 Cal. 26, 192 Pac. 1021; 225 U. S. 445, 6 L. Ed. 723, 
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41 Sup. Ct. 373. It is a new form of liability based neither on tort nor contract 
tho it may grow out of and may be incidental to a relationship based on con- 
tract. “The fact that the Compensation Act is elective does not make it a con- 
tractual liability.” “The liability of the employer being statutory, the act 
enters into and becomes a part of every contract not as a covenant thereof, but 
to the extent that the law of the land is a part of every contract.” “The act 
is controlling as to the rights and liabilities of the parties to the contract, 
whenever the contract of employment is valid.” Anderson v. Miller Scrap 
Iron Company, 169 Wis. 106 170 N. W. 275, 171 N. 935. Same case on re- 
hearing is reported in 176 Wis. 521. Miller Scrap Iron Company 
v.Bancher, 173 Wis. 257, 180 N. W. 826. 

In this class of cases the contract is made in state A, the injury occurs 
in state A and action is brought in state B. If state A has no Compensa- 
tion Act and state B has such an act the latter state will allow a common law 
action for damages according to the law of state A. Reynolds v. Day, 79 
Wash. 499, L. R. A. 1916A 432, 140 Pac. 681, 5 N. C. C. A. 814. State A had 
a labor law and state B which had a Compensation Act allowed an action for 
damages according to the law of state A. Hamm v. Rockwood Sprinkler 
Company, 88 N. J. L. 564, 97 Atl. 730. Also where there is a Compensation 
Act in state A, state B, whether it has or has not such an act, will not permit 
a common law action for damages. Pender v. H. B. Machine Company, 35 
R. I. 321, L. R. A. 1916A 428, 87 Atl. 1, 4 N. C. C. A. 600; Cogliano v. 
Ferguson, 228 Mass. 147, 117 N. E. 45; Bozo v. Central Coal and Coke 
Company, 54 Utah 228, 180 Pac. 432. In these cases, just cited, the courts 
of state B will usually enforce the Compensation Act of state A. A few 
courts, however, have held that the right and the remedy may be so closely 
united that the right can not be enforced except in the manner provided, 
usually by some court in'state A. Douthwright v. Champlin, 91 Conn. 524, 
100 Atl. 97, 15 N. C. C. A. 870; Verdicchio v. McNab and Harlin Mfg. 
Company, 178 N. Y. App. 48, 164 N. Y. Supp. 290. 

Our next proposition is, the contract of employment is made in state A, 
the injury occurs and action is brought in state B. The act of state A was 
based upon the contract theory, and state B had a Compensation Act also. 
State B held that the law of state A applied. It would seem that the 
same should be true whether state B had or had not a Workmen’s Compensa- 
tion Act. Barnhart vy. American Concrete Steel Company, 181 App. Div. 881, 
167 N. Y. Supp. 475. Several cases have held that the law of state B applied. 
Banks v. Albert D. Howlett Company, 92 Conn. 368, 102 Atl. 822; Hagen- 
beck and G. W. Show Company v. Randall —Ind.—, 126 N. E. 501; Hagen- 
beck and G. W. Show Company v. Ball, —Ind.—, 126 N. E. 504; Smith v. 
Heine Safety Boiler Company, 119 Me. 522, 112 Atl. 516; Royal Indemnity 
Company v. Platte, 98 Misc. 631, 163 N. Y. Supp. 197; American Radiator 
Company v. Rogge, 86 N. J. L. 436, 92 Atl. 85, 7 N. C. C. A. 144; Rorvik 
v. Northern Pacific Lumber Company, 99 Or. 58, 190 Pac. 331. In most of 
the above cases the Compensation Act of state A has been based upon the 
contract theory. Where the Workmen Compensation Act of state A is based 
upon the tort theory the result has been the same. Douthwright v. Champlin, 
91 Conn. 524, Ann. Cas. 1917E 512, 100 Atl. 97. 


No case seems to have been decided where the contract was made in 
state A and the injury occurs in state B and action was brought in state C. 
It might be that state C would apply the Workmen Compensation Act that 
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was most beneficial to the employee. Would it not be contrary to the theory 
of conflict of laws for the state to apply its own act? 

| Arguments to the effect that the Workmen Compensation Acts are not 
based on contract theory are that the primary purpose of the acts is to 
better social conditions, not to standardize contracts as some types of insurance 
legislation. If they were founded on true contract theory the courts would 
enforce the Compensation Act of state A where the injury was in the local 
i state. A law to increase common law liability in the form of a penalty has 
i no extra-territorial effect. “The same should be true of the alternative 
ih liability, irrespective of fault, and the requirement on insurance in lieu of 
i this liability is merely a modification to the same legislative end.” It is not a 
real option. 30 Yale Law Journal 71. On the other hand where the Com- 
i pensation Act is compulsory it has been maintained that it is not founded on 
i fault or negligence. The old classification of tort and contract is too strict 
and a new one is needed which will be more flexible. 9 California Law Re- 
view 230. Acts with almost the same optional provisions seem to have been 
construed in some states as based upon the contract theory and in other 
states as based upon the tort theory. Often it is very difficult to determine 
ly whether an act is elective or compulsory. In those states which have 
} adopted the third type of liability is there a difference in the Compensation 
| sw.s or is it due to the different view which the courts take of the effect of 
the- act? 
| Is it proper, as a rule of conflict of laws, for a court to apply its Com- 
[ pentation Act to extra-territorial injuries under a local contract and to 
I reergnize similar foreign laws as to local injuries? Is it consistent for the 
i sans: court to refuse to apply foreign law to local injuries where there is no 
act m that state or it is an act based upon the tort theory? If the legislative 
i intent was to benefit the injured why could it not be said that it was within the 
i scope of that intent? The court was doing that, in each case, which would 
presumably be of the greatest benefit to the employee. 27 Yale Law Journal 
11. As a principle of conflict of laws it would seem objectionable in case ) 
the state of the injury has a contractual act, to refuse to apply the law of 
the state of the contract where the Compensation Act is the same. This 
should be true even if the state of the injury has a tort act and the state of 
the contract an act that gives compensation for extra-territorial injuries. In 
some cases procedural difficulties may prevent this. If the state of the con- 
tract has no Compensation Act or an act based on the tort theory, could not 
the state of the injury hold the law of the former contrary to its public 
policy and when one or both of the parties entered the state presume that they 
made a new contract and accepted the provisions of the local act? 31 Harvard 
Law Review 619. 

There seems to be a great deal of confusion on this subject. It is not 
surprising in view of the different theories on which the Compensation Acts 
are based. Also some states have no such acts at all. There is great diversity 
in the injuries and in the compensation provided for in the Workmen Com- 
pensation Acts of the several states. Then there are procedural matters 
which cause confusion. All this is probably due to the fact that this is a new 
subject whose birth is due to socializing influences which are being felt in other 
phases of our law. Age is no doubt one factor which will remedy this 
difficulty. The only other alternative would seem to be a unifying or 
centralizing agent. 





Cart H. Datey. 
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CONVERSION BY BAILEE—MISDELIVERY—INVOLUNTARY BAILMENT.—In the 
case of Cowen v. Pressprich, 192 N. Y. S. 242, the court held that a broker 
who had ordered a certain bond from another broker became the involuntary 
bailee of the bond sent to him, not of the kind he ordered, and that its mis- 
delivery by him, although he was in no way negligent, constituted a con- 
version. 

The general rule undoubtedly is that a bailee is absolutely liable for mis- 
delivery of the thing bailed, whether such misdelivery is intentional or not, 
the degrees of care having nothing to do with this question. 6 C. J. 1143. 
The rule of liability is clear as to carriers. 37 L. R. A. 177, note. And is 
the same as to misdelivery for other bailees. Winslow, Ward and Co. v. Vt. 
and Mass. R. R., 42 Vt. 700 (where, however, the rule is applied to a 
carrier’s liability). The good faith of the bailee who misdelivers is im- 
material. Murray v. Farmers’ N Merchants’ Bank, —Mo.—, 260 S. W. 577 
(bank delivered note, deposited with it as collateral, to the wrong person). 
In accord with this view are S. H. Pope & Co. v. Union Warehouse Co., 159 
Ala. 309, 70 S. 159; Serry v. Kemper, 101 Iowa 372, 70 N. W. 601; Rowlands 
v. Electric Co., 174 Wis. 165, 182 N. W. 736. The fact that the bailment 
was gratuitous does not relieve the bailee of this absolute liability. Jenkins v. 
Bacon, 111 Mass. 373, (Bailee sent the bond after a year to the bailor’s wife). 
“Neither a sincere and apparently well-founded belief that the tortious act was 
right, nor the excuse of any degree of care, constitutes a defense even to a 
gratuitors bailee.” ..Doyle v. Peerless Motor Car Co., 226 Mass. 561, 116 N. E. 
257. Occasionally, however, negligence seems to be made the basis of liability. 
Thus, in the case of Mayer v. Brensinger, 180 Ill. 110, 54 N. E. 159, where 
the defendant, who was keeping the plaintiff’s money in a safety deposit box, 
allowed two strangers with an alleged power of attorney from the plaintiff 
who was ill, to go through the box, the trial judge instructed the jury that 
the defendant was not an insurer of the money or goods, but owed reasonable 
care for their protection. The defendant appealed on the ground that there 
was no evidence of negligence, whereupon the supreme court said that the “proor 
was sufficient to submit to the jury the question, whether or not the appellant 
was guilty of negligence”. 

Many cases seeming at first view to excuse misdelivery in absence of 
negligence may be explained on the ground that there was in fact no misdelivery 
at all. For instance, where the defendant delivered to the plaintiff a telegram 
containing a request for money, signed Max Reis, the plaintiff thereupon order- 
ing the defendant company to pay $40 to Max Reis at Cincinnati, the defendant 
was not liable for misdelivery when it delivered to the person who sent the 
telegram although he was not in fact Max Reis. “Where there is nothing to 
create a suspicion in the company’s mind, it is for the one upon whom the 
demand is made to decide whether the person making it is the one he pro- 
fesses to be.” Western Union Tel. Co. v. Meyer, 61 Ala. 168. To the same 
effect are Metzger v. Franklin Bank, 119 Ind. 359, 27 N. E. 973, (defendant 
accepted a deed from and paid the purchase price to an impostor) ; Dunbar v. 
Boston & Providence R. R., 110 Mass. 26 (plaintiff sold goods to John 
Gorman, who represented himself to be John Young, and delivered them to 
the defendant carrier, who agreed to carry them to Young or order. They 
delivered to Gorman as agent for Young. “The goods were sold to a person 
calling himself John Young of Providence. This person was the one to 
whom they were delivered; the defendant carried out the contract in spirit 
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and letter.”) ; Samuel v. Cheney, 135 Mass. 278 (a swindler assuming the name 
of a reputable merchant of Saratoga Springs ordered goods from the 
plaintiff who, thinking that he was dealing with the regular merchant, sent 
them by the defendant carrier directed to A. Swannick. The true A. Swan- 
nick refusing them, the defendant delivered to the swindler. The liability of 
the carrier in such cases does not depend on whether title passed to the im- 
postor, since its contract was merely to deliver according to directions, and if 
it delivered to a person known by the name of A. Swannick it is not liable 
for misdelivery). The basis for the decisions in such cases is explained by an 
English court, “I assume that a misdelivery would have been a conversion, 
but the difficulty is to see that there has been any misdelivery”. McKean v. 
M’Ivor, L. R. 6 Ex. 36. The principle that the consignee must “identify 
himself as the real man of that name, and as the person entitled to the goods” 
makes carriers insurers only against fraud upon them, not against fraud upon 
the consignor. The Drew, 15 F. 826. 

In cases of this kind the defendant is liable, of course, if it is negligent. 
American Express Co. v. Fletcher, 25 Ind. 492 (delivery of money by express 
company to person sending the telegram for it, the agent for the express 
company and the telegraph company being the same person. Delivery to an 
unidentified man held not to constitute ordinary diligence). Some courts go 
further than this and hold the bailee as absolute insurer against misdelivery 
in this kind of case. Southern Express Co. v. Van Meter, 17 Fla. 783; Price 
v. Oswego & Syracuse R. R., 50 N. Y. 213, both of which cases might have 
been decided on the ground of negligence. In the case of Pacific Express Co. 
v. Shearer, 160 Ill. 215, 43 N. E. 863, however, the defendant is held liable 
although it used an excessive degree of care. The dissenting cpinion there 
objects strongly to the extension of the bailee’s absolute liability to cases of 
fraud not upon the bailee but upon the bailor. 

As to the general liability of an involuntary bailee, it is clear that he in- 
curs no liability until he does something to indicate an acceptance of the bail- 
ment. The duties of a bailee cannot be thrust upon him without his consent. 
First Nat’l Bank of Lyons v. Ocean Nat’l Bank, 60 N. Y. 278; Lloyd v. 
West Branch Bank, 15 Penn. St. 172. Since he owes no duty under such cir- 
cumstances he can be guilty of no negligence. So where goods are sent to 
one without request, the recipient is not liable for their safe custody, but he 
must not use them or “otherwise convert them to his own use.” 1 Halsbury’s 
Laws 527. That statement does not give much help in these cases because the 
question is, does misdelivery under such circumstances constitute conversion 
to one’s own use. The court in the principal case concludes that once the 
imvoluntary bailee exercises any dominion over the goods, his liability 
is exactly the same as that of a voluntary bailee, and misdelivery constitutes 
such act of dominion. The court relies on Hiortt v. Bott, L. R. 9 Ex. 86. In 
that case the defendants received an invoice for barley from the plaintiff, 
together with a delivery order, indicating that it was purchased by them 
through one Grimmett. The defendants had not ordered any barley. Shortly, 
Grimmett called, explained that it was a mistake and asked the defendants 
to indorse the delivery order to him, in order to save getting another one, 
which the defendants did. The defendants were held liable for conversion, 
although the court “regrets the result,” on the ground that they assumed 
control over the goods, with the result that they deprived the owner of them. 

In this case the court was hard pressed to avoid the consequences of the 
earlier case of Heugh v. London & N. W. Ry. Co., L. R. 5 Ex. 51. In that 
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instance the plaintiff shipped goods on an order supposed to have come from 
a certain rubber company, but which in fact was sent by a swindler, N. The 
defendant carrier took the goods to the old place of business of the rubber 
company, and found that it was not carrying on business and refused to ac- 
cept the goods. The defendant then sent an advice note to the company ask- 
ing for instructions. N. later appeared with the advice note and an order for 
the goods, signed by him for the company, and secured delivery of the goods. 
It was held that the defendant, after the company’s refusal of the goods, was 
no longer acting as carrier, but was merely an involuntary bailee, and as 
such was not liable absolutely for the misdelivery of the goods but was re- 
quired only to use reasonable care, the question of whether it did or not being 
properly for the jury. In view of the reasons which the court gave for its 
decision it seems impossible to distinguish this case from the Hiortt case, as 
the court did in the latter, on the ground that the bailee, being a carrier, was 
under a duty to deliver, whereas in the Hiortt case the bailee was under no 
duty to act. The question of the bailee’s negligence was left to the jury in the 
cases of Stephenson v. Hart, 4 Bing. 476, and Duff v. Budd, 3 B. & B. 177. 
Accordingly, where the defendant did not know that he had in his possession 
any goods belonging to the plaintiff (they had been left on a truck which was 
kept in the defendant’s stable), he owed no duty to the plaintiff, hence could 
not be liable on the ground of negligence, and his delivery of the truck and the 
goods to an impostor did not render him liable for conversion. Cohen v. 
Koster, 118 N. Y. S. 142. And where the true owner of goods is not known, 
the bailee (finder) is not liable for misdelivery unless he fails to use reason- 
able care. Morris v. Third Ave. Railroad Co., 1 Daly 202. Where the 
swindlers themselves apprise the defendant of the fact that he has goods be- 
longing to another, and the defendant does not know who the true owner is, 
he is not guilty of conversion when he delivers to them. Krumsky v. Loeser, 
75 N. Y. S. 1012, (swindlers ordered the plaintiff to send goods to the de- 
fendant, then telephoned to the defendant that goods belonging to them had 
been sent to him by mistake and would be called for). 

It is said that on principle there is considerable difficulty in treating in- 
nocent misdelivery by a bailee as conversion. I Ames, Cases on Torts, 318, 
note. There would certainly seem to be much greater difficulty in so treat- 
ing it when the bailee is an involuntary one, as in the principal case. The 
tendency of the courts is apparently to restrict this absolute liability (which 
at best does not conform to the general rule of liability on the part of bailees) 
rather than to extend it, and to draw what distinctions they can on the ground 
that the true owner was not known, that the whole transaction was a fraudulent 
one, in which the defendant was made the dupe, or the negligence of the plain- 
tiff or the fraud practised upon him made the misdelivery possible. To hold 
an involuntary bailee, as in the instant case has the unfortunate result of 
foisting a great responsibility upon a bailee who has invited no responsibility 
at all. 


Miriam L. Frye. 


HusBANp AND WiFE—Marriep WomMAN Bounp By ACCOMMODATION IN- 
DORSEMENT—-STATUTORY FREEDOM OF CONTRACT FOR WoMEN—The Wisconsin 
women’s equality law, Sec. 6.015 of Wis. Stat. of 1921, was given its first 
judicial interpretation in the recent case of the First National Bank of Milwau- 
kee v. Milwaukee Patent Leather Co. et al,—Wis—, 190 N. W. 822, holding 
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that a married woman is liable on a promissory note on which she was an ac- 
commodation endorser. 

The cause of action as set forth in the complaint shows ‘that the Milwau- 
kee Patent Leather Company executed its promissory note for $8,000 to the 
plaintiff bank. William P. Jahn and his wife, Amalie Jahn, endorsed the 
note before delivery. Upon non-payment this action was instituted to re- 
cover the amount of the note, with interest and costs, from the maker and 
the accommodation endorsers. The defendant, Amalie Jahn, by way of 
separate defense, pleaded that at the time of making the note she was a married 
woman, and that she endorsed the note without consideration, and that the 
transaction was in no way related to her separate estate or business. From 
an order sustaining a demurrer the defendant appealed and contended that 
Sec. 6.015 did not impose additional liabilities upon women, but gave them 
additional rights and privileges. But the court clearly was correct in holding 
that the granting of “freedom of contract” to women meant that a married 
woman becoming an accommodation endorser and, in effect, a surety, was liable 
although she received no consideration and the transaction did not relate to her 
separate estate, and also, that this was not denying to women the “special 
protection and privileges which they now enjoy for the general welfare”. 

From the common law viewpoint the decision is startling. Before the 
statutes changed the older concepts, the elementary and basic theory was that 
the legal personality of the wife merged with that of her husband upon their 
marriage. There was but one legal entity and that was the man. So the 
husband had control over the person and property of his wife and the wife 
had no power to contract. After marriage the husband was liable for his 
wife’s torts and her ante-nuptial debts. See 3 Page on Contracts, Chap. 52; 1 
Bishop, Married Women, sect. 35; Krouskop v. Schontz, 51 Wis. 204, 8 N. W. 
241. The early common law concept of the “nullity” of the wife was well 
stated in the case of Conway v. Smith, 13 Wis. 125, where the court said, 
“At common law the legal existence of the wife was, for most purposes, 
merged in that of her husband. She was not allowed to hold property to her 
separate use; and, in harmony with the same idea, she was denied the capacity 
to contract. The common law was consistent with itself. Having destroyed 
the power to hold and control her property, the power to contract, which is 
incident to the other, was destroyed along with it. But this rule, though con- 
sistent, was narrow and restricted, and did not meet the wishes or the interests 
of society. The court of equity, therefore, early found means to evade it, 
through the intervention of trusts for the separate use of married women.” 

Through the evolution of statutory and equitable rules, the harshness of 
the common law doctrine was softened. This is shown by reference to a few 
cases. In Mueller v. Wiese, 95 Wis. 381, 70 N. W. 485, it is shown that 
statutes authorizing the married woman to contract with reference to her 
separate estate were construed to apply only to contracts beneficial to her 
estate and so the feme covert could not be surety. In Hollister v. Bell, 107 
Wis. 198, 83 N. W. 297, it is said, “A married woman’s note, given solely for 
the purpose of securing or paying the debt of a third person, is void at law 
and not enforceable in equity * * * in the absence of some equitable con- 
siderations rendering such enforcement, under the circumstances, just.” In 
Stack v. Padden, 111 Wis. 42, 86 N. W. 568, the court showed the limitation 
of the right to contract when it said, “It is not sufficient that a married woman 
shall merely make a contract intending to charge her separate property; it 
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must concern her separate property or business or personal services.” In 
Bailey v. Fink, 129 Wis. 373, 109 N. W. 86, the court held that a married 
woman could not be charged at law upon a note signed by her as surety for 
her husband’s debt, when her act was not necessary to the enjoyment of her 
separate estate or to the carrying on of her separate business. See also 
Merrell v. Purdy, 129 Wis. 331, 109 N. W. 82; Farmers and Merchants Bank 
v. Frederickson, 173 Wis. 645, 182 N. W. 327. It can be seen from Sect. 2340 to 
2347b, inclusive, of the Wis. Stat. of 1921, that women had limited con- 
tractual and property rights and the tendency was toward “equal rights.” 


So the question presents itself, what is the effect of Sect. 6.015 on these 
decisions and statutes. The wording of the said section follows: 


Sect. 6.015. Women to have equal rights. (1) Women shall have the 
same rights and privileges under the law as men in the exercise of suffrage, 
freedom of contract, choice of residence for voting purposes, jury service, hold- 
ing office, holding and conveying property, care and custody of children, and 
in all other respects. The various ccurts, executive and administrative 
officers shall construe the statutes where the masculine gender is used to in- 
clude the feminine gender unless such construction will deny to females the 
special protection and privileges which they now enjoy for the general wel- 
fare. The courts, executive and administrative officers shall make all necessary 
rules and provisions to carry out the intent and purposes of this statute. 


(2) Any woman drawn to serve as a juror upon her request to the pre- 
siding judge or magistrate, before the commencement of the trial or hearing, 
shall be excused from the panel or venire. 

The general and vague terms used in this act have caused much discussion 
and may cause much confusion. The measure gives women “freedom of 
contract” which means the same rights of contract as now enjoyed by men. A 
married woman may now contract and transact business in her own name 
for her own benefit or loss under all circumstances. This freedom of con- 
tract is a valuable right and carries with it the burden of liability. The 
phrase implies not only the capacity of binding the other contracting party 
but that of binding oneself. The right is interwoven with the liability. With- 
out both there is no contract. The rule is sometimes stated that mutuality is 
absent where only one of the contracting parties is bound to perform. Or, as 
is stated in 3 Page on Contracts, 2908, “If, however, the contract is ex- 
ecutory on both sides, and the promise of the married woman is the sole con- 
sideration for the promise of the adversary party, no consideration exists for 
such a promise of the adversary party, where the promise of the married 
woman is void.” This reasoning has been followed in other states usually 
under statutes broadening woman’s right to contract. In Benney v. Globe 
National Bank, 150 Mass. 574, 23 N. E. 280, 6 L. R. A. 379, a married woman 
was bound as an endorser on her husband’s note under a statute giving her the 
same freedom of contract as if she were sole. In that case the court said, 
“There is certainly no hardship in holding that, when married women have 
attained all privileges supposed to attend a right to make contracts freely, 
they should accept the responsibilities accompanying these rights.” See also 
Stone v. Billings, 167 Ill. 170, 47 N. E. 372. So, in permitting women to be as 
free as men in the making of contracts, the law seems to demand that the 
women assume the liabilities interwoven with the correlative rights. 

Although the decision in the case under discussion is clear, the dictum of 
Mr. Justice Rosenberry is all important in blazing a trail for future de- 
termination of cases concerning police power measures. He said, “By recent 
legislation in this country, the sexes have been brought to an absolute equality 
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of right and privilege before the law, but that fact does not and should not 
strike down sex as a basis of classification in the enactment of laws relating 
to health, morals, and the general well being of our people.” 

The court enters into no discussion of the wisdom of this legislation. But 
it would seem that the terms used are too vague. For instance, it is doubt- 
ful whether the clause, “The various courts, executive and administrative 
officers shall construe the statutes where the masculine gender is used to in- 
clude the feminine gender * * * ”, applies to the construction of matters re- 
lating to matters named in the first sentence. Moreover such terms as, 
“choice of residence for voting purposes,” “holding office,” and “in all other 
respects,” are of so doubtful a character that mere speculation as to their 
meaning is only possible. The application of the act to dower, curtesy, and 
wife’s earnings, the marriage and divorce laws, etc., can be determined only 
by future litigation. Whether such blanket legislation is politic has already 
been discussed by Jennie McMullin Turner in 2 Wisconsin Law Review 103, 
and whether the act grants women the rights they desired remains to be seen. 


Carrot, R. Herr. 


CHARITABLE CORPORATION—LIABILITY FoR Torts—In Bachman v. Young 
7omen’s Christian Association, —Wis.—, 191 N. W. 751, the Wisconsin 
~apreme Court held a charitable organization exempt from liability under the 
rule respondeat superior for the torts of its servant. The action was brought 
by a pedestrian injured by the fall of a screen from the window of an office 
occupied by the defendant, the negligence of latter’s servant being established 
by verdict. In passing upon the case the court relied upon its decision in 
Morison v. Henke, 165 Wis. 166, 160 N. W. 173, and upon the argument 
that a charitable body not receiving financial returns or profit from the 
work of its servant is exempt by reasons of public policy from the application 
of respondcat superior. A strong dissenting opinion by Justice Doerfler 
goes upon the ground that the holding in Morrison v. Henke, supra, in which 
the action was brought by one occupying a quasi-contractual relationship with 
the defendant (patient in charity hospital) is not applicable to the present state 
of facts, and that the immunity of privately conducted organizations from com- 
mon law rules and liabilities in their relationships with strangers is against 
public policy. 

While the weight of authority is for the exemption within certain limits, 
the American cases seem to be in hopeless conflict both as to the extent of this 
immunity and as to the grounds upon which it should rest. By the weight of 
authority two distinctions seem to be made: 

1. Between cases where the sole negligence is that of the servant and 
cases where there is also negligence of the corporation in choosing such 
servant. When the latter is true, th corporation’s liability is practically un- 
questioned. JIlinois Central Ry. Co., 126 Ky. 288, 11 L. R. A. (N. S.) 711, 
103 S. W. 272; Texas Central R. Co. v. Zumwaldt, 103 Tex. 603, 30 L. R. A. 
(N. S.) 1206, 132 S. W. 113; 11 Corpus Juris 375, and cases there cited. The 
courts of Massachusetts alone, when the question was actually put up to them, 
seem to have decided contrary to this view. See Roosen v. Peter Bent Brigham 
Hospital, 235 Mass. 66, 126 N. E. 392, 14 A. L. R. 563. 

2. Between cases where the liability sought to be established is toward a 
third person and where it is toward one accepting the benefits of the charity. 
It was in regard to the latter that the doctrine of exemption was first applied 
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and where its force is still practically unquestioned. See McDonald v. 
Massachusetts General Hospital, 120 Mass. 432, 21 Am. Rep. 529; Downs v. 
Harper Hospital, 101 Mich. 555; Taylor v. Protestant Hospital Association, 
85 O. S. 90, 39 L. R. A. (N. S.) 427, 96 N. E. 1089; Gable v. Sisters of St. 
Francis, 227 Pa. St. 254, 75 Atl. 1087; Schloendorff v. Society of N. Y. 
Hospital, 211 N. Y. 125, 52 L. R. A. (N. S.) 505, 105 N. E. 92. Contra, 
Glavin v. R. I. Hospital, 12 R. I. 411, 34 Am. Rep. 675; Tucker v. Mobile 
Infirmary Association, 191 Ala, 572, L. R. A. 1915D 1167, 68 So. 4. Toward 
third persons, however, the courts have in most cases refused to extend the 
rule of exemption. Bruce v. Central M. E. Church, 147 Mich. 230, 10 L. R. A. 
(N. S.) 74, 11 Ann. Cas. 150, 110 N. W. 951; Marble v. Nicholas Senn 
Hospital Association, 102 Neb. 343, 167 N. W. 208; Basabo v. Salvation Army, 
35 R. I. 22, 42 L. R. A. (N. S.) 1144, 85 Atl. 120. In the following cases 
the charity was held exempt even toward third persons: Fordyce v. Women’s 
Christian National Library Association, 79 Ark. 550, 7 L. R. A. (N. S.) 485, 
96 S. W. 155; Emery v. Jewish Hospital Association, 193 Ky. 400, 236 S. W. 
577; Loeffler v. Sheppard-Pratt Hospital, 130 Md. 265, L. R. A. 1917D 967, 
100 Atl. 301; Hill v. Tualatin Academy, 61 Or. 190, 121 Pac. 901; Fire In- 
surance Patrol v. Boyd, 120 Pa. St. 624, 6 Am. St. Rep. 745, 1 L. R. A. 417, 
15 Atl. 553; Vermillion v. Woman's College, 104 S. C. 197, 88 S. E. 649. 

Numerous theories have been assigned upon which the immunity of 
charitable corporations from respondeat superior may be legally justified. 
The four chief theories are (1) the trust fund theory; (2) considerations of 
public policy; (3) their performance of public functions; (4) the implied 
waiver theory. 

1. In brief the trust fund theory is that the payment of damages for the 
tort or breach of contract of the trustees or their servants is not one of the 
objects for which the trust fund was created; and the organization ordinarily 
having no funds other than those impressed with the charitable trust has no 
resources which can be charged with such liability without creating a breach of 
trust. The leading American case on the subject is McDonald v. Massachusetts 
General Hospital, supra. The trust fund doctrine has been looked on with little 
favor in recent years, however, and aside from Massachusetts and Mary- 
land few states follow it. In Bruce v. Central M. E. Church, 147 Mich. 230, 
10 L. R. A. (N. S.) 74, 11 Ann. Cas. 150, 110 N. W. 951, the trust fund 
doctrine was specifically repudiated by the Michigan court in the following 
words: “The doctrine that the will of an individual shall exempt either persons 
or property from operations of general laws is inconsistent with the funda- 
mental ideas of government.” See to the same effect, Kellogg v. Church 
Charity Foundation, 112 N. Y. Sup. 566, 128 App. Div. 214, reversed on other 
grounds in 203 N. Y. 191, 38 L. R. A. (N. S.) 481, 96 N. E. 406,3 N.C. CA. 
444; Glavin v. R. I. Hospital, supra; Hospital of St. Vincent v. Thompson, 
116 Va. 101, 51 L. R. A. (N. S.) 1025, 81 S. E. 13. 

2. Many courts have based the theory of non-liability upon the argument 
that charitable institutions are supported by benevolence and devote their re- 
sources and energies solely to the relief of the needy; and that it is therefore 
against public policy to dissipate their assets and discourage further con- 
tributions by making them liable for the torts of their servants. Emery v. 
Jewish Hospital Association, supra; Nicholas v. E. D. Home, 281 Mo. 182, 
219 S. W. 643; Magnuson v. Swedish Hospital, 99 Wash. 399, 169 Pac. 829; 
Currier v. Dartmouth College, 105 Fed. 886. There is considerable authority, 
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however, for holding that it is not in accordance with public policy that any 
organization, even though its purposes be charitable, be immune from liability 
for wrongs for which it is indirectly if not directly responsible. Glavin v. 
R. I. Hospital, supra; Powers v. Mass. Homeopathic Hospital, 106 Fed. 294, 
47 C. C. A. 122, 65 L. R. A. 372. This is especially recognized where the in- 
jured party is an innocent stranger. University of Louisville v. Hammoch, 
127 Ky. 564, 128 Am. St. Rep. 355, 14 L. R. A. (N. S.) 784, 106 S. W. 219; 
MclInerny v. St. Luke’s Hospital Association, 122 Minn, 10, 46 L. R. A. 
(N. S.) 548, 141 N. W. 837; Hewett v. Woman’s Hospital Aid Association, 
73 N. H. 556, 7 L. R. A. (N. S.) 496, 6 Ann. Cas. 413, 64 Atl. 190; Hordern 
v. Salvation Army, 199 N. Y. 233, 92 N. E. 626. 

3. In Morrison v. Henke, supra, the court based their decision upon the 
principle that a charitable organization performs a pubiic or quasi-public 
function, and that it should therefore be immune under the same rule which 
exempts a municipality from liability for the torts of its servants. This 
theory has been the ratio decidendi of a few cases but the number is relatively 
small and composed mostly of those where the defendant was connected with 
the government itself by financial support or administrative regulation. See 
Benton v. Trustees of Boston City Hospital, 140 Mass. 13, 54 Am. Rep. 436, 
1 N. E. 836; Murtaugh v. City of St. Louis, 44 Mo. 479; Noble v. Hahnemann 
Hospital, supra; Fire Insurance Patrol v. Boyd, supra; Lyle v. National Home 
for Disabled Soldiers, 170 Fed. 842. The courts of New York have strongly 
repudiated the theory in Gartland v. N. Y. Zoological Society, 120 N. Y. 24, 
and in Van Ingen v. Jewish Hospital, 164 N. Y. S. 832, 99 Misc. 655, finally 
affirmed in 227 N. Y. 665, 126 N. E. 924. 


4. The implied waiver doctrine, as its name signifies, is based upon the legal 
presumption that in entering into relations with or placing himself under the 
care of a charitable institution an individual waives his right to hold it liable 
for injuries. It was first recognized as the most satisfactory theory in 
Powers v. Mass. Homeopathic Hospital, 109 Fed. 294, 47 C. C. A. 122, 65 
L. R. A. 372, and is probably the modern prevailing theory, although it of 
course cannot be implied when the person injured is a stranger. See Burdett 
v. St. Lukes Hospital, 37 Cal. App. 310, 173 Pac. 1008; Mikoto Sisters of 
Mercy, 183 Ia. 1378, 168 N. W. 219; Pepke v. Grace Hospital, 130 Mich. 493, 
90 N. W. 278; Collins v. N. Y. Medical School, 69 N. Y. S. 106, 59 App. Div. 
63. It is interesting to note that this legal waiver arises in the case of a pay- 
ing as well as a non-paying patient, the presumption being that the payment is a 
contribution to the general fund of the charity and not compensation for his 
own care and treatment. Thornton v. Franklin Square House, 200 Mass. 465, 
22 L. R. A. (N. S.) 486, 86 N. E. 909; Gable v. Sisters of St. Francis, 227 Pa. 
St. 254, 136 Am. St. Rep. 879, 75 Atl. 1087; 2 N. C. C. A. 381. It likewise 
seems that the waiver is implied even if the patient is committed involuntarily 
while unconscious, insane, or an infant. 

None of the above theories seem to stand by themselves as a valid ground 
for sustaining the non-liability of a charitable organization. It is hard to see 
why in the creation of a trust fund for charitable purposes the settlement of 
tort claims should be construed as outside the scope intended by the donor, 
while in cases of private trusts the liability for such claims is invariably im- 
plied, even in the face of directions to the contrary by the donor. Such ex- 
clusion in the case of charitable trusts seems strangely out of accord with the 
ordinary rule. See Powers v. Mass. Homeopathic Hospital, supra. 
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Admitting for the moment that the public policy argument is sound, and 
that the public weal demands that one whose misfortune it is to be struck by the 
motor ambulance of a large hospital should be without remedy against the 
latter, it seems inconsistent that a clergyman or a physician whose motive and 
services to humanity are of an identical nature should not also be protected. 
But as far as is known no case has ever been decided releasing the individual 
from responsibility for his own or his servant’s tortious acts on the ground 
that he was at that time engaged in a labor of love tending toward the better- 
ment of humanity. 

If the doctrine that a charity is a quasi-governmental organization be relied 
on as the ground for exemption, it is difficult to see why such exemption is not 
also exetnded to acts of negligence in choosing employees. In cases in which 
municipalities are exempt,—as for the torts of members of its police force,— 
there is no distinction or exception dependent upon the use of due care in 
their selection. 

To hold that in every instance where a man receives the benefits of a 
charity he waives all right to demand from them a common degree of care 
is but to presume what in the majority of cases is not true. Like other ir- 
rebuttable presumptions which the law implies, the theory of an implied waiver 
is to be justified only as a logical means of attaining a desirable end. 

An examination of the above theories and the cases decided under them 
must show that the basic idea behind all of them is that the exemption of 
charities from the operation of respondeat superior is demanded by the resulting 
benefits to the public. For to deprive an individual, under our system of 
government, and law of rights which we have as a nation come to regard al- 
most as sacred and established as those of living and breathing is justifiable 
only on the ground of an unmitigated and immense benefit to society as a whole. 
It now remains to examine whether such ground really exists. 

The doctrine of respondeat superior was established because of the evident 
unjustness in permitting an individual to escape from liability for acts under- 
taken by him by the simple expedient of delegating their performance to an- 
other. By its application every person, natural or artificial, is liable for the 
proper performance of any task undertaken by him, whether performed in 
person or through the medium of servants. This has always been true re- 
gardless of the generosity or public-spiritedness of the motive, except where 
the motive is public charity and where the defendant sought to be charged is an 
artificial as distinct from a natural person. 

The benefit resulting from the exemption is laid in the fact that funds de- 
voted to the advantage of the public are not subject to be frittered away by 
judgments levied against them; and in the supposition that individuals will be 
thereby led to contribute more generously, assured that their donations will be 
employed for the betterment of mankind at large by an agency existing for that 
sole purpose. The suggestion is here made, however, that in the long run the 
public would receive as great a benefit from the more careful and capable per- 
formance of charitable duties sure to result from the holding to a stricter 
accounting. 

As far as the non-liability of a charity to one accepting its benefits is con- 
cerned, it is too well settled by an overwhelming weight of authority to be 
seriously or successfully disputed. In the principal case, however, this non- 
liability is sought to be extended to an entire stranger, to one who has never in 
any manner expressly assented to waive his common law right of holding the 
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one responsible for the undertaking of a project for the faulty performance 
thereof. He is free from all contribution but must lose all remedy against a 
responsible party because the defendant is a charity. If a man is injured by the 
defective condition of a sidewalk he may in most states recover from the city. 
But if the building adjoining the same spot is occupied by a charitable organiza- 
tion he has by the principal case no adequate remedy if a window or over- 
hanging sign falls on and injures him. He is in effect being made to contribute 
to public charity against his will. Far from being in accord with public policy, a 
rule giving such immunity against the claims of a stranger even to a charitable 
organization seems strongly in conflict with what is generally regarded as 
common justice. Both upon the American authorities and as a matter of policy, 
it is submitted that the holding in Bachman v. Young Women’s Christian As- 
sociation is open to criticism. 


R. P. Jones. 


GovERNMENTAL FuNcTIONS OF MUNICIPAL CorRPORATIONS—EXEMPTION 
FROM LIABILITY FOR Torts—Three attempts have recently been made in Wis- 
consin to change the rule which exempts municipal and quasi-public corporations 
from liability for torts which result from negligence of its officers or 
servants in carrying on its governmental functions. Ju/l v. School Dist., 168 
Wis. 111, 169 N. W. 309, 9 A. L. R. 904, (pail of hot suds left in hallway by 
the janitor); Srnka v. Jt. Sch. Dist. No. 3, 174 Wis, 38, 182 N. W. 325, 
(dangerous condition of door to school building) ; Sullivan v. Schoo! District of 
Tomah. —Wis—, 191 N. W. 1020 (buzz saw in manual training department 
improperly guarded. ) 


In each of these cases liability was sought to be attached to the school 
district on the theory that, by implication, St. 1913, Sec. 2394-48 and 2394-49 
of the Workmen’s Compensation Act, changed the common law rule. The 
Sullivan case had ue additional St. 1921, Sec. 2394-4 (1) upon which to base its 
claim. This section expressly includes school districts as being included in the 
term “employer” as used in the statute. Nevertheless, the court held that these 
sections could not be construed so as to abrogate the common law defense so 
uniformly followed in the prior Wisconsin decisions. 


The courts now very generally hold municipal corporations liable for torts 
which result from acts which are performed in a proprietary capacity for their 
own advantage, while they exempt from liability the same municipal or 
quasi-public corporation if the court finds that the duty is one that is required 
of the local unit as an administrative unit of the government. 


The purpose of this note is to investigate the origin and history of the 
rule of non-liability of municipal and quasi-public corporations, in regard to 
governmental functions as applied in the leading American jurisdictions. 


The original doctrine of such non-liability at common law is apparently 
founded upon a misapprehension of the doctrine of Russell v. Men Dwelling in 
the County of Devon, 2 T. R. (D. & E.) 667. This was an action for injury to 
the plaintifi’s wagon by reason of the road's being out of repair. Two of the 
defendants appeared for themselves and the rest of the men dwelling in the 
county, and demurred generally. The trial court sustained the demurrer. This 
was affirmed; Lord Kenyon putting it on the ground that it did not appear 
that the defendants were such a body corporate that they could thus be subject- 
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ed to suit as a corporation, for if sued as a body corporate there does not ap- 
pear to be any fund out of which payment may be made, together with the 
circumstance that there was no legislative act imposing such liability. 

In this country, statutes very generally were adopted making municipal 
corporations liable for defects in highways, but relying on the authority of 
Russell v. Men of Devon they assumed that there could be no common law 
liability in the absence of statute, nothwithstanding the fact that such corpora- 
tions had property that might be levied upon. Riddle v. Proprietors of Locks 
and Canals, 7 Mass. 169; Mower v. Leicester, 9 Mass. 247; White v. Phiilip- 
ston, 10 Met. 108; Sawyer v. Northfield, 7 Cush. 490; Bigelow v. Randolph, 
14 Gray 541; Reed v. Belfast, 20 Maine 246; Eastman v. Meredith, 36 N. H. 
284; State v. Burlington, 36 Vt. 521; Chidsey v. Canten, 17 Conn. 475; Taylor 
v. Peckham, 8 R. I. 349. 

Therefore in the case of Hili v. City of Boston, 122 Mass. 334, 23 Am. Rep. 
332, the court held that because the duty to provide school buildings was 
founded upon a general statute applying to towns and cities alike, the duty was 
governmental and no private action could be maintained by a pupil for an in- 
jury resulting from a defective staircase. 

Hayes v. City of Oshkosh, 33 Wis. 314, the first adjudication in this state 
on this point, also drew a distinction between functions in which a city was 
acting in a proprietary capacity and one in which they were administrative 
agents of the state in a governmental capacity. The plaintiff here, sought to 
recover for the failure of the city to have a second fire engine to put out a fire 
on his premises when the first was at another fire. The court held that the 
maintenance of fire apparatus by a municipal corporation was the performance 
of a governmental duty for breach of which no private action could be brought. 
The doctrine of this case has been followd in all subsequent Wisconsin cases on 
this point. Kuehn v. Milwaukee, 92 Wis. 263, 65 N. W. 1030, (disposal of 
garbage); Kempster v. Milwaukee, 103 Wis. 421, 79 N. W. 411, (attorney’s 
fees of Police Officer) ; Folk v. City of Milwaukee, 108 Wis. 359, 84 N. W. 
420, (pupil poisoned by sewer gas in school building) ; Manske v. Milwaukee, 
123 Wis. 172, 101 N. W. 377, (negligence of a member of the Fire Depart- 
ment); Higgins v. Superior, 134 Wis. 264, 114 N. W. 490, (negligence of 
driver of the fire engine) ; Evans v. Sheboygan, 153 Wis. 287, 141 N. W. 265, 
(bridge tender operating a draw) ; Bernstein v. Milwaukee, 158 Wis. 576, 149 
N. W. 382, (playground apparatus) ; Engel v. Milwaukee, 158 Wis. 480, 149 N. 
W. 141, (driver of a truck engaged in fire and police alarm duty); Jun! v. 
School District, 168 Wis. 111, 169 N. W. 309, 9 A. L. R. 904, (pupil falling 
in a pail of hot suds left in passageway) ; Srnka v. Jt. School District No. 3, 
174 Wis. 38, 182 N. W. 325, (dangerous condition of door to school building). 

The courts appear to make no distinction in liability between cases brought 
against a city for neglect in performing a governmental duty and the case of a 
school district as a quasi corporation when it neglects a like duty. Cases 
cited in paragraph above. Also Kinnare v. City of Chicago, 171 Ill. 332, 49 
N. E. 536; Rock Island Lumber Mfg. Co. v. Elliott, 59 Kan. 42, 51 Pac. 894; 
State use of Weddle v. Board of School Comrs. of Frederick Co. 94 Md. 334, 
51 Atl. 289; Harris v. Salem School Dist. 72 N. H. 424, 57 Atl. 332; 
Cochran v. Wilson, 287 Mo. 210, 229 S. W. 1050; Dick v. Board of Education 
of City of St. Louis, —Mo.—, 238 S. W. 1073; Ernst v. City of Covington, 25 
Ky. L. Rep. 1027, 76 S. W. 1089; Clark v. City of Nicholasville et al., 27 
Ky. L. Rep. 974, 87 S. W. 300; Daniels v. Board of Education of Grand Rapids, 
191 Mich. 339, 158 N. W. 23; and Eastman v. Meredith, supra. 
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In each of the states of Washington and Minnesota, the legislatures have 
enacted statutes making school districts liable for an injury to the rights of 
the plaintiff arising from some act or omission of the public corporation, yet 
the statutes have been differently construed in the two states, so that the 
Washington decisions, (Redfield v. School District. 48 Wash. 85, 92 Pac. 770; 
Howard v. Tacoma Sch. Dist. 88 Wash. 167, 152 Pac. 1004) allow a recovery, 
even when the district is acting in its governmental capacity, while the 
Minnesota Court, (Bank v. Brainerd Sch. District, 49 Minn. 106, 51 N. W. 
814) holds that the legislature could not, by a general statute, have intended to 
take away such a valuable right. The Minnesota court seems to have 
chosen the sounder inference, since the rule of Bank v. Brainerd School District 
is still law in Minnesota, while legislative wisdom has seen fit to change the 
Washington rule by amendment. 

The Washington Act of 1917 provides that no suit shall be maintained 
against a school district or its officers for injuries or accidents in connection 
with any park, playground, or field house, athletic apparatus or appliance, or 
manual training equipment. Bailey v. School Dist., 108 Wash. 612, 185 Pac. 
810, held this amendment to constitute a perfect defense to an action against a 
school district for an injury to a pupil upon playground apparatus, even tho 
the action was begun before the amendment went into effect. Foley v. Pierce 
County Sch. Dist., 102 Wash. 50, 172 Pac. 819, denied the right of a defeated 
plaintiff to appeal from a judgment given before the amendment. But in 
Bruenn v. N. Yakima Sch. Dist. No. 7, 101 Wash. 374, 172 Pac. 569; Kelley 
v. Sch. Dist. No. 7i, 102 Wash. 343, 173 Pac. 333; Holt v. School District. 
71, 102 Wash. 442, 173 Pac. 335, (cases in which the defendants sought to 
obtain reversals on judgments against them prior to the amendment) the court 
held that the original plaintiffs might resist such appeal. The constitutionality 
of the Act as an amendment to the prior statute, was challenged in Swanson 
v. Sch. Dist. No. 15, 109 Wash. 652, 187 Pac. 386. The court found how- 
ever that the 1917 Statute was an act complete in itself and so did not need to 
comply with the formalities necessary for a valid amendment. 

The state of New York is the one jurisdiction, where without a statute 
creating the liability, in which a party (toward whom the duty is governmental) 
may still recover for injuries, provided the cause of the injury is directly 
chargeable to the school officers for negligence in their official capacity. 
Wahrman v. Beard of Education, 187 N. Y. 331, 89 N. E. 192; Jaked v. Board 
of Ed. of Albany, 189 N. Y. S. 88; Herman by Guardian v. Board of Ed. of 
Union Sch. Dist. 8, 234 N. Y. 196, 137 N. E. 24. The last case is indentical 
in facts with the Sullivan v. School Dist. in Wisconsin and the court allowed 
recovery. But no recovery is allowed for torts of servants or officers not 
members of the board of education. Donovan v. Board of Education, 85 N. Y. 
117; Rhall v. Board of Education, 40 App. Div. 412, 57 N. Y. Supp. 977; 
Brown v. New York, 66 N. Y. Supp. 382. 


The two grounds most commonly assigned for applying the rule in case the 
defendant is a school district, are: First, providing educational facilities is a 
duty imposed by the state for which the local unit receives no pecuniary profit. 
Second, that it is to the public interest to conserve school funds for the sole 
purpose of conducting the instruction. 


The question then suggested is, would it be desirable to change the Wis- 
consin: rule by direct legislative enactment. The general use of dangerous 
mechanical devices in our public schools will perhaps cause a popular clamor 
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for the same measure of care and responsibility on the part of quasi public 
corporations, that we exact from private industry. The state of New York 
allows recovery now, by reason of the exception that their courts have made to 
the general rule. Will other states adopt statutes to obtain the same result or 
will they take note of the experience of Washington, and decide that the rule 
as it now stands, while perhaps harsh and barbaric, is better suited to protect 
the entire interests of its citizens, generally? (A collection of additional cases 
may be found in 9 A. L. R. 911.) 


HeErsert S. RoswE.. 


CONSTITUTIONALITY OF A STATUTE ProHIBITING A TRIAL CouRT FROM 
Drrectinc A Verpict—Section 2857A, Wis. Stat., which formerly provided that 
when all parties to a cause moved without reservations for a directed verdict 
it should be considered a stipulation to waive a jury trial leaving the determina- 
tion of both law and fact to the court was amended by the last session of the 
legislature by the addition of the following: “but in no case where a jury had 
been selected for the trial of a cause and any testimony been taken or intro- 
duced, shall a verdict be directed by the trial judge, except upon consent and 
stipulation of all the parties to the cause, or for error, in which case a new trial 
shall be had.” The new law took effect April 10, 1923. 

The constitutionality of the section as amended is extremely doubtful in 
light of constitutional provisions and several Wisconsin decisions. Section 2, 
Article VII of the constitution of the state, vests the judicial power of the 
state, both as to matters of law and equity, in courts which it establishes or 
authorizes to be created. When the legislature says that the trial judge shall 
not direct a verdict, is it an invasion of judicial power? If it is, the law is 
unconstitutional. 

The meaning of the language used in our constitution must be gleaned 
from the common law. Norval v. Rice, 2 Wis. 22; Gaston v. Babcock, 6 
Wis. 503; Supervisors of Dane County v. Dunning, 20 Wis. 210; Callanan v. 
Judd, 23 Wis. 343; Kiley v. Chi., M., St. P. Ry. Co., 138 Wis. 215, 119 N. W. 
309. Article 2 of the Ordinance of 1787 secured to the people of the North- 
west Territory the right of jury trial and the right of judicial proceedings 
“according to the course of the common law”. Section 9 of the act establish- 
ing the territorial government of Wisconsin, 1839, provided that judicial 
power should be vested in the courts, and that the people of the territory 
should be entitled to all the rights secured by the Ordinance of 1787. 

That it was understood before the constitution was adopted that “judicial 
proceedings according to the course of common law” included the power of the 
court to direct a verdict is shown by the case of Wood v. Flomer, 1 Pinney 
509, 1845. In that case the supreme court of the territory upheld the trial 
court in its refusal to direct a verdict for two of several defendants in a tort 
action because there was evidence against these defendants from which a jury 
might reasonably find them guilty. But the court said, “It is the province of 
the court to decide the /egal question whether there was or not any evidence 
against the defendants .named, and if there was no evidence against them, to 
direct the jury to acquit them.” From the above it is clear that at the time 
our constitution was adopted it was a judicial power and function to direct a 
verdict under proper circumstances. 

The legal sufficiency of evidence is a question for the court. Seefeld v. 
Chi., M., St. P. Ry. Co., 70 Wis. 216, 35 N. W. 278; Fisher v. Franklin, 89 
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Wis. 42, 61 N. W. 80; Peterson v. Sherry Lumber Co., 90 Wis. 83; 62 N. 
W. 948; Bills v. Kaukauna, 94 Wis. 310, 68 N. W. 992; Groth v. Thomann, 
110 Wis. 488, 86 N. W. 178. In directing a verdict there is no invasion of 
jury functions. Kroger v. Cumberland Fruit Co., 145 Wis. 433, 130 N. W. 
513; Finkelston v. Chi., M., St. P. Ry Co., 94 Wis. 270, 68 N. W. 1005. It 
is just as much a denial of a right to refuse to direct a verdict when there is no 
legal sufficiency of cause or defense as it is to refuse a jury trial when a jury 
might reasonably find a cause or defense. The following cases hold that it 
is the denial of a right to refuse a directed verdict under proper circumstances : 
Finkelston v. Ry., supra; Cawley v. LaCrosse City Ry., 101 Wis. 145, 77 
N. W. 179; Baxter v. Chi., N. W. Ry. Co., 104 Wis. 307, 80 N. W. 644; 
Optenberg v. Skelton, 109 Wis. 241, 85 N. W. 356; Kroger v. Cumberland 
Fruit Co., supra. 

While it must be conceded that the legislature can to some degree at 
least regulate the procedure of courts, it is not competent for the legislature to 
abridge any of the courts’ powers. It was the constitution which vested 
judicial power in the courts, not the legislature; what the legislature does not 
give, it cannot take away. In this regard it is instructive to examine the Wis- 
consin decisions. It is forbidden the legislature to remove a cause from equity 
to law or the reverse. Deery v. McClintock, 31 Wis. 195. Power cannot be 
taken from a court and given to any other body or officer. Gough v. Dorsey, 
27 Wis. 119; Milwaukee Industrial School v. Milwaukee County, 40 Wis. 328; 
Klein v. Valerius, 87 Wis. 54; 57 N. W. 1112; State ex rel Ellis v. Thorne, 112 
Wis. 81, 87 N. W. 797. And more specifically in point, the legislature can- 
not transfer judicial functions to the jury. Truman v. McCollum, 20 Wis. 
360; Callanan v. Judd, 23 Wis. 343; Kiley v. Chi., M., St. P. Ry. Co., 138 Wis. 
215, 119 N. W. 309. In the Truman and Callanan cases a statute which at- 
tempted to ingraft upon an action of general equitable cognizance, to-wit, an 
action to foreclose a mortgage, the right to have certain issues therein tried 
by a jury whose verdict should be conclusive upon the court, was held to 
contravene the constitutional powers of a court of equity to make its own 
findings of fact. 

The court in Kiley v. Ry., supra, was called upon to determine the validity 
of a statute which provided that in all cases arising under a certain act the 
question of negligence and contributory negligence should be left to the jury. 
The court remarked, “Under the system of law as it then existed (at the time 
of the adoption of the constitution) it developed on the court to determine the 
legal sufficiency of the evidence tending to prove a fact; and when the court 
had judicially ascertained that the evidence adduced tended to establish the con- 
stituent facts of the matter at issue, it then devolved on the jury to de- 
termine whether, upon the evidence, the facts were satisfactorily proven. The 
powers of the court and jury in the administration of the law in these respects 
were well defined at the time of the adoption of our constitution and became 
vested in the court and jury by its provisions. They cannot be abrogated or 
modified to the extent of impairing in any degree the judicial power.” The 
court then decided that the state in question was merely declaratory of the 
then existing law and did not therefore deprive the courts of judicial power. 

Minnesota has a statute which is similar to the one under discussion. 
Section 7998, Gen’l Stat. provides that the trial judge shall not direct a 
verdict, but it further provides that after verdict the party who moved for a 
directed verdict may move for judgment notwithstanding the verdict and that 
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the court shall grant the same if upon the evidence as it stood at the time such 
motion to direct a verdict was made the moving party was entitled to such 
directed verdict. In Zimmerman v. Chi., N. W. Ry. Co., 129 Minn. 4, 151 N. 
W. 412, the statute was attacked on the ground that it deprived courts of the 
right to pass upon a question always heretofore held to be within their con- 
stitutional power. It was held that the court was not deprived of the judicial 
power whether a cause or defense had been made out since the statute merely 
regulates or postpones the time of the exercise of the power. And herein lies the 
difference between the Minnesota and Wisconsin statutes. The former regulates 
the direction of a verdict; the latter prohibits the direction. In Morgan v. City 
of Albert Lea, 129 Minn. 59, 151 N. W. 532, the court refused to apply the 
statutes to an action in equity for parties are not entitled to a jury trial in 
equity. The statute applied to an equitable action would abrogate the powers 
of a court of equity; not merely regulate them. The plain inference from the 
Minnesota cases is that the Wisconsin statute would be held unconstitutional 
in the former state. 

Virginia has a statute, acts of 1912, c. 27, prohibiting a directed verdict, but 
this is merely declaratory of the Virginia practice. Directing a verdict is not 
in accordance with the practice in that state. See Taylor v. B. & O. Ry. Co., 
108 Va. 817, 62 S. E. 798; Hargrave v. Shaw Land Co., 111 Va. 84, 68 S. E. 
278, Ann. Cas. 1912A, 151; Small v. Va. Ry. & Power Co., 125 Va. 416, 99 S. 
FE. 525. 

The possible argument that the Wisconsin Statute is regulatory merely 
since it still permits the trial court to take the case from the jury by a non- 
suit does not commend itself for two reasons: first, the directed verdict is res 
adjudicata while the nonsuit is not; second, a verdict may be directed either for 
the plaintiff or defendant but the nonsuit being directed at the plaintiff only 
allows the trial court to keep a cause from the jury but not a defense. This 
would seem to deny equal protection to the parties. 

Nor does it seem plausible to argue that even though the statute in question 
may be invalid as respects constitutional courts it is valid as respects the courts 
which have been established by the legislature under the authority of the con- 
siitution since such courts are creatures of the legislature and hence can ex- 
ercise only such powers as the legislature sees fit to bestow. It is submitted 
that the constitutional provision permitting the legislature to establish courts 
of limited civil and criminal jurisdiction does not mean that the judicial powers 
of such courts shall or may be limited. “The constitution vests the judicial 
power of the state in courts which it establishes or authorizes to be created.” 
In re Kindling, 39 Wis. 35. It would seem that if a court is created under Sec. 
2, Art. VII of the constitution it must be given full judicial power within its 
jurisdiction. The difference between the jurisdiction of courts and their in- 
herent judicial power is too important to be overlooked. Hale v. State, 55 
Ohio, 210, 45 N. E. 199, 36 L. R. A. 254. 

M. K. Hoss. 


RECOVERY FROM ATTORNEYS AS Parties TO ILLEGAL Contracts. THE 
rule that courts will not grant relief to one who is a party to an illegal con- 
tract, is subject to the qualification, at least in many cases, that where the 
contracting parties are not in pari delicto the less guilty of the two may re- 
cover at law, or receive appropriate relief in equity, on the ground that in 
such cases recovery best subserves the policy of the law—the discouragement 
of the illegal practice. Illustrations in equity of this qualification of the 
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general rule occur in the following cases: Gilchrist v. Hatch, 183 Ind. 371, 
106 N. E. 694; Davidson v. Carter, 55 Iowa 117, 7 N. W. 466; Anderson v. 
Meredith, 82 Ky. 564; Barnes v. Brown, 32 Mich. 146; Duval v. Wellman, 
124 N. Y. 156, 26 N. E. 343; and Gorringe v. Read, 23 Utah 120, 63 Pac. 902. 
The Massachusetts Court in a recent decision, Berman v. Coakley, 137 N. E. 
667, holds that equity will afford relief, under this exception to the general 
rule, if the illegal contract is entered into between attorney and client at 
the instigation of the attorney. 

The contract in this case was one providing for the compounding of 
a felony. The defendant, Coakley, was employed by the plaintiff as his at- 
torney. Coakley, by falsely representing to Berman that a certain individual 
had filed a complaint with the district attorney exposing illegal practices of 
the plaintiff in operating his hotel, induced Berman to enter into an agree- 
ment whereby the client turned over $35,000 to Coakley, which sum the 
latter agreed to pay to the attorney of the complainant to secure the with- 
drawal of the complaint. Berman later discovered that the attorney of the 
alleged complainant was working in collusion with Coakley to defraud him, 
and he brought an action in equity for an accounting. 

Relief sought by way of rescission of contracts for the compounding 
ot a felony has been refused in many cases, of which the following are ex- 
amples ; Shattuck v. Watson, 53 Ark. 147, 13 S. W. 516; Paige v. Hieronymus, 
180 Ill. 637, 54 N. E. 583; Allison v. Hess, 28 Iowa 388; Gotwalt v. Neal, 
25 Md. 434; Booker v. Wingo, 29 S. Car. 116, 7 S. E. 49; Teague v. Williams, 
6 Texas Civ. App. 468, 25 S. W. 1048; and Swartzer v. Gillett, 2 Pinney 
(Wis.) 238. The Massachusetts Court, however, decided the principal case 
on the principle that the parties did not stand im pari delicto because of the 
confidential relationship which exists between attorney and client and the 
position of trust which an attorney enjoys. In Place v. Hayward, 117 N. Y. 
487, 23 N. E., 25, relief by way of rescission was afforded against a contract, for 
the assignment of property to defraud creditors, on the ground that the parties 
were not in pari delicto, as the adversary party was a member of the bar 
who had advised the contract. Such holdings apparently apply only to cases 
in which the illegal contract has been induced or instigated by an attorney 
who is also a party to the contract. The U. S. Circuit Court of Appeals in 
Schermerhorn v. De Chambrun, 64 Fed. 195, refused relief, although the de- 
fendant was an attorney, because, as the defendant had not induced or sug- 
gested the contract, the parties were in pari delicto. 

Society’s vital interest in maintaining high ethical standards in the legal 
profession may well be best served by adopting the rule of Berman v. Coakley 
even though it does permit recovery by a party to an illegal contract. 


Gerorce R. Currie. 











